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T his th e s is  explores th e  dynam ics of social change  th ro u g h  an  
e x am in a tio n  of th e  m ak ing  a n d  rem a k in g  of V ic to ria 's  R esid en tia l 
T e n a n c ie s  Act. T he c o n d itio n s  lead in g  u p  to  th e  c re a tio n  of th e  
T en an c ies  Act a re  exam ined , a s  a re  th e  ch an g es  w hich  th e  Act h a s  
p roduced . The findings of th is  th es is  sug g est th a t, desp ite  the  hopes of 
social reform ers, th e  T enancies Act h a s  n o t p roduced  a red is trib u tio n  of 
pow er betw een land lo rds and  te n a n ts . It is a rgued , however, th a t th is  is 
n o t the  fau lt of th e  Act itself, no r of its  a d m in is tra to rs , b u t  ra th e r  of 
w ider s tru c tu ra l  ch an g es in the  h o u sin g  m ark e t w hich  have served to 
n eg a te  m an y  of th e  ga in s  m ade by th e  T en an cies  Act. Indeed, it is 
a rgued  th a t, d esp ite  ap p ea ran ces , the  Act h a s  p roduced  a n u m b er of 
im p o rtan t ch an g es to the  s tru c tu re  of, an d  ag en ts  pa rtic ip a tin g  in  the  
ren ta l h o u sin g  m ark e t. As a resu lt, V ictoria 's ren ta l m ark e t is now quite 
different com pared  to how it w as p rior to the  Act's in troduction .
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Chapter 1
In troduction : The M aking of the  R esidential T enancies Act
L a w s do not arise  fu ll-grow n , ch ildren  o f  the dragons' 
te e th . T h e y  do  not en jo y  a n  u n c o m p lic a te d  a n d  
u n p ro b le m a tic  re la tio n sh ip  w ith  th e  s e t t in g s  a n d  
in ten tions o f  their original drafting. R a ther th ey  undergo  
natural histories w hose  unw ind ings sh a p e  them  in w a ys  
th a t were never anticipated  by their f ir s t  authors. Indeed, 
the  "final" fo rm  o f  the  law  could never have been fo re se en  
because it accom m odates conflicts and understand ings that 
had  not been imaginable a t firs t. (P. Rock, in P au lus, 1974, 
p. 10)
T he R esid en tia l T en an c ies  Act w as e n a c te d  by  th e  V ic to rian  
P a rliam en t in D ecem ber 1980. It w as the  p ro d u c t of a prolonged and 
con troversia l b a ttle  betw een a n u m b er of in te re s t g roups - p roperty  
ow ners, c o n su m er o rgan izations, w elfare an d  te n a n t g roups, an d  the 
po litica l p a rtie s  them selves. P lans to reform  ten a n c y  law  w ere first 
m ooted in  April 1976 soon a fte r the  S ta te  election a t w hich  the  Liberal 
G overnm ent w as re tu rn ed  to office. Four and  a ha lf years and  th ree  Bills 
la te r the  Act w as finally passed .
Prior to the  in tro d u c tio n  of th e  T enancies Act, V ictoria 's tenancy  
law s w ere based  on a com plicated m ix ture  of com m on law  and  English 
lan d  law  (B radbrook, 1975a; B u tt, 1980, ch. 2). A drian B radbrook, in 
h is  s tu d y  of th e  la n d lo rd - te n a n t re la tio n sh ip  (1975a), gave fairly  
dam n ing  evidence on the  s ta te  of ten an cy  law  in V ictoria as well a s  in 
New S o u th  W ales an d  S o u th  A u s tra lia . He h ig h lig h ted  th e  m any  
defic iencies of A u s tra lia n  te n a n c y  law s, p a rtic u la rly  a s  they  affect 
t e n a n ts ,  a n d  c o n c lu d e d  th a t  th e y  w ere  o u t-d a te d , b ia se d  an d  
s c a n d a lo u s . He a rg u e d  th a t  th e y  w ere to ta lly  in a p p ro p r ia te  for 
re g u la tin g  th e  m o d e rn  la n d lo rd - te n a n t  re la tio n sh ip . Indeed , the  
L andlord  and  T e n a n t Act 1958, the  fo re ru n n e r to the  T enancies Act,
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contained a number of provisions which traced as far back as to the 
Landlord and Tenant Act 1864. As Bradbrook explained:
The foundation of our modern law was formulated in 
England in the fifteenth century with a view to striking a 
fair balance between the rights and duties of the landlord 
and tenant at that time.... In the rural society of that era... 
the average tenant was a handyman and would expect to 
do any repairs himself to any building that was erected on 
the land. He would also expect to provide any amenities, 
such as the supply of heat or water, for himself. Thus... a 
tenant would seldom have any complaints unless his 
possession of the land were interfered with. A lease was 
said to be an "estate in land", rather than a contract for 
services.... Although it made good sense in the fifteenth 
century, this rather quaint notion... is far removed from 
reality today. The modern urban tenant... is far more 
concerned with the condition of the building and the 
provision of services than he is with the land itself. In 
addition, the modern tenant does not expect to have to do 
the sort of repairs that his fifteenth century counterpart 
did.... The failure of the law is that it has not changed 
significantly to encompass changing patterns of lifestyle by 
altering the status of a lease from an estate in land to a 
contract for services.... The failure of the law to take action 
to protect the tenant today has been largely based on the 
fact that the tenant in the fifteenth century needed no 
such protection. (1975a, p. 2)
The deficiencies of tenancy law, according to Bradbrook, were 
m any and varied. Tenancy law failed to m eet the needs of either 
landlords or tenants although by and large, the balance of hardship was 
against tenants. Under common law the landlord had no duty to repair 
premises; indeed prem ises did not even have to be fit for habitation. 
Although the landlord could be contractually bound to carry out repairs, 
it w as often the tenant who, because of h is /h e r  inferior bargaining  
position, did so (ch. 4). In fact, additional clauses were usually included 
in leases making tenants responsible for repairs. Many additional rights 
were also conferred upon landlords through standard form leases which 
were drawn up at the instruction of real estate agents and biased in 
favour of landlords (ch. 10). C lauses were generally included to give 
landlords generous rights of access, the right to self-help eviction and 
to retain bond m onies at their discretion.
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As today, te n a n ts  fell in to  two categories - te n a n ts  of prescribed  
p r e m is e s  and  non-prescribed  p re m ise s .  In add ition , th e re  were two 
d ifferen t types of p rescribed  p rem ises. T he first type w as a rem n a n t of 
w a r-tim e  re n t  a n d  p rice  co n tro ls  im posed  by  th e  C om m onw ealth  
G overnm ent betw een M arch 1941 and  A ugust 1948 and  con tinued  by 
th e  S ta te  G overnm ent u n til F eb ru ary  1 9 5 4 .1 Individual p roperties were 
a lso  p re sc rib ed  by th e  S ta te  G overnm en t b e tw een  1954 an d  1981 
w here  re n ts  were found to be excessive u n d e r  the  Landlord and  T enan t 
Act. T e n a n ts  of p re sc rib ed  p rem ise s  enjoy(ed) ex tensive  p ro tec tion  
from  eviction and  ren t increases. In all o th er tenancy  m atte rs , however, 
they  were trea ted  the  sam e as o rd inary  te n a n ts .
T en a n ts ' r ig h ts  u n d e r  th e  L andlord  a n d  T e n a n t Act w ere very 
res tric ted . T en an ts  had  no righ ts to privacy an d  qu iet en joym ent nor to 
su b le t or assign  prem ises. Leases, accord ing  to B radbrook, were based  
n o t on th e  freedom  of co n trac t, b u t  the  ty ran n y  of co n tra c t (ch. 10). 
T here  w ere no reg u la tio n s  dealing  w ith  th e  re tu rn  of bonds. Indeed, 
B radbrook  suggests th a t  it w as com m on p ractice  for land lo rds to re ta in  
all o r som e of th e  bond  w ith o u t ju s t if ic a tio n  (ch. 7). A part from 
p ro te c te d  te n a n c ie s , th e re  w ere no  lim its  on re n t  in c re a se s  an d  
u n p ro tec te d  te n a n ts  and  te n a n ts  n o t ho ld ing  a fixed-term  agreem ent 
h ad  no secu rity  of ten u re . An o rd inary  te n a n t could therefore be given 
14 days notice to qu it w ith o u t any  reaso n  (ch. 9). Conversely, a te n a n t 
on a  fixed te rm  a g re em e n t w as legally  n o t re le a sed  from  h i s /h e r  
ag reem en t even if the  p rem ises b u rn t  dow n (ch. 3). Landlords were also 
perm itted  to d iscrim inate  ag a in st te n a n ts  w ith  ch ild ren  (pp. 52 - 53).
L andlords h a d  som e p rob lem s, a lth o u g h  considerab ly  less th a n  
te n a n ts . One of th e  m ain  problem s experienced  by land lo rd s re la ted  to 
the  recovery of p o ssessio n  from  te n a n ts . Form al p ro ced u res  were slow 
a n d  costly, th e  only official avenue  for d isp u te -re so lu tio n  being  the  
c o u rts  (chs. 1 an d  10). T en an ts , of cou rse , h ad  th e  sam e problem  if
*A survey conducted by the Ministry of Consumer Adairs in 1982 located more than 
700 prescribed premises which were occupied by approximately 850 protected 
tenants. The tenants ranged from 50 to 90 years in age, with 84 percent over 65 years 
old and roughly 70 percent over 70 years.
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seek ing  form al reso lu tion  of a d isp u te  or if challeng ing  an  action  by a 
land lo rd . A nother problem  w as th a t, u n d e r  com m on law, te n a n ts  were 
n o t re sp o n sib le  for m a in ta in in g  p rem ises , a lth o u g h  th is  w as u su a lly  
specified  in  th e  lease . P e rh a p s  a m ore se r io u s  p rob lem  w as th a t  
lan d lo rd s  h a d  no m ean s of ob ta in in g  co m p en sa tio n  from  te n a n ts  for 
dam ages or a rre a rs  of ren t.
Lead Up to the Tenancies Act
P ressu res to reform  ten an cy  law  in V ictoria g radually  increased  in 
th e  1970s. T his can  be traced  to a n u m b e r of developm ents. Firstly, 
te n a n t activism  escalated  th ro u g h o u t th is  period. One of the  first ten an t 
o rg an iz a tio n s  to be form ed w as th e  H ousing  C om m ission  T en an ts ' 
U nion in 1973, followed by the  T e n a n ts ' U nion of V ictoria  th e  next 
y e a r .2 The u n io n s ' objectives w ere to "strike  a t  the  pow erlessness of 
ten an ts" . They h a d  th ree  basic  stra teg ies: social action, research , and 
th e  estab lish m en t of a  ten an ts ' advice b u rea u . Social action w as seen to 
in c lu d e  action  for legal reform  su ch  as  th e  sp o n so rin g  of te s t cases, 
su b m iss io n s  an d  pe titio n s to P arliam en t, an d  a rtic le s  in n ew spapers 
an d  law jo u rn a ls . C oncern for the  plight of te n a n ts  w as also echoed by a 
large n u m b er of com m unity  o rgan iza tions su c h  as  th e  B ro therhood  of 
S t. L au rence , th e  V ic to rian  C ouncil of Social Service (VCOSS), the  
Fitzroy Legal Service, the  C onsum ers ' A ssociation  of V ictoria and  the  
V ictorian Council for Civil Liberties.
Second ly , a n d  re la te d  to th e  f irs t  d ev e lo p m en t, th e re  w as 
in c re a s in g  p re s s  coverage of te n a n c y  p ro b lem s (m ore specifically , 
te n a n ts ’ prob lem s): u n ju s t  ev ic tions, lan d lo rd s ' invasion  of te n a n ts '
2 An association of tenants, the Royal Court Residents' Association, was formed in May 
1974 on the basis of the residents’ "mutual dissatisfaction with the owner, his agent 
and the condition of [their] flats" (Royal Court Residents’ Association, 1974, p. 1). 
Requests for maintenance and repairs were persistently refused, as were requests to 
meet with the owner and/or agent. The tenants tried to remedy their grievances 
through the proper channels: the Fair Rents Board, the Rental Investigation Bureau, 
the local council, the Registrar of Estate Agents and the Housing Commission's 
Housing Standards Branch. Their efforts were unsuccessful. Later that year a protest 
was staged by the Association and supported by the Housing Commission Tenants’ 
Union and church and welfare groups, but again to no avail. The tenants subsequently 
decided that broadly-based community action would be the best means of achieving 
results. The upshot was the formation of the Tenants' Union.
4
privacy , th e  "gorging" of re n t  s h a rk s ,  s u b - s ta n d a rd  h o u s in g . The 
L and lo rd  a n d  T en an t Act and  its  su p p o rtin g  bodies, the  Fair R ents 
B oard  an d  the  R ental Investigation  B u reau , also cam e u n d e r criticism  
(see, for exam ple, Age, 17 and  18 Ju ly  1974; the  series of a rtic les in 
Herald, from  9 to 20 Novem ber 1974; and  th e  series in Melbourne 
Truth from 12 Ju ly  to 16 A ugust 1975). The tone of the  critic ism s was 
s e t  by the  Herald ed ito ria l, "L andlord ty ra n n y  m u s t be ended" (12 
Novem ber, 1974). It reads:
Disclosures in the H e ra ld  on Saturday by Mr. J . 
Frederickson, a former official of the Rental Investigation 
Bureau are shocking. They reveal startling abuses of the 
Landlord and Tenant Act by landlords whose operations 
could best be descnbed as tyrannical. The Act itself is as 
old and creaky as many of the houses embraced by its 
provisions. In its present patched-up state, it weighs 
heavily in favour of landlords, the more avaricious of whom 
exploit it to the full; it grinds slowly in giving relief to the 
people it was designed to protect. Like a useless old house, 
it should now be demolished and rebuilt. Nobody would 
pretend that all tenants are perfect, or that there are not 
many cases of abuse of property. But any legislation which 
has loopholes to allow the victimization of migrants, 
widows and less priveleged members of the community 
must be amended. The Act must be given the most careful 
scrutiny and its anomalies corrected. In particular, people 
must feel free to appeal against exorbitant rents with the 
knowledge that wrongs will be speedily redressed.
S ig n ifican t a lso , w as th e  p u b lic a tio n  of th e  re p o r ts  of the  
Commonwealth Commission of Inquiry into Poverty in  1975. One of 
th e se  dealt specifically w ith  la n d lo rd - te n a n t re la tio n s, nam ely, A drian 
B radbrook 's , Poverty and the Residential Landlord-Tenant Relationship 
(1975a), to w h ich  re fe ren ce  h a s  a lre a d y  b e e n  m ade . B rad b ro o k  
reco m m en d ed  ex ten siv e  re fo rm s to th e  te n a n c y  law s th ro u g h o u t 
A u stra lia  a s  well a s  th e  se ttin g  u p  of m ore sim plified and  accessib le  
dec ision -m ak ing  bodies. R onald Sackville 's rep o rt on ten a n cy  law  in, 
Law and Poverty in Australia (1975, ch. 3), w as slightly less d isparag ing  
th a n  B radbrook 's. However, Sackville co n cu rred  w ith  the  su b s ta n c e  of 
B radb rook 's  findings. He too concluded  th a t  A u s tra lia 's  ten an cy  laws 
w ere inadequate  and  in need of a  "com prehensive review."
5
Round One: An Experiment in Community Consultation.
The governm ent (at th a t time, a  Liberal G overnm ent) w as initially 
slow  to respond  to the  calls for ten an cy  law  reform . W hen it finally did 
a c t it ap p ea red  to be n o t so m u ch  o u t of conviction of the  need for 
reform  b u t  a  m a tte r  of political expediency: to w in the  su p p o rt of ten a n t 
a c tiv is ts  in  the  1976 S ta te  e lection . In an  a tte m p t to p re s su re  the 
governm ent in to  chang ing  ten an cy  law, the  T en an ts ' U nion nom inated  
c a n d id a te s  in  P ra h ra n  an d  S t. K ilda, two m arg in a l, L iberal-held  
e lec to ra tes each w ith  a high proportion  of te n a n ts . The T enan ts ' Rights 
c an d id a tes  prom ised  to give th e ir  p references to w hichever m ajor party  
offered th e  b e tte r  deal to te n a n ts . B o th  L iberal an d  Labor (then  in 
O pposition) rose to th e  challenge. T he governm ent em barked  on w hat 
w as su b seq u en tly  dubbed , the  "Save Brian" cam paign (Brian Dixon w as 
th e n  th e  m em ber for St. Kilda), an d  u n d e rto o k  to in tro d u ce  "new and  
p ace -se ttin g "  te n a n c y  leg isla tion  if re -e lec ted . L abor a lso  p rom ised  
com prehensive  refo rm s to la n d lo rd - te n a n t leg isla tion  in the  a re a s  of 
bonds, leases, repairs, evictions, housing  s ta n d a rd s  and  ren ts .
The Liberal P arty  w on bo th  the  su p p o rt of te n a n ts  and  the  S tate  
e lec tio n  a n d , t ru e  to  i ts  w ord , s e t  a b o u t c h an g in g  th e  ten a n c y  
leg islation . The in itia tive  w as tak en  by  th e  new ly-appoin ted  A ttorney- 
G enera l, H addon S torey, w hose first m ove w as to a p p o in t an  in te r­
d e p a r tm e n ta l  w o rk in g  p a r ty  c o m p ris in g  o fficers from  th e  Law 
D ep artm en t an d  th e  M inistries of H ousing  an d  C onsum er Affairs. The 
w orking  p a rty  w as to review th e  L andlord  an d  T en a n t Act and  m ake 
"recom m endations for any  necessa ry  or desirab le  changes". Its te rm s of 
reference were in itially  lim ited to only a few a re a s  of ten an cy  law  w ith 
secu rity  deposits being  the  m ain  one.
In J u n e  of th a t  year th e  W orking P arty  held a conference of all 
" in te rested  p e rso n s  and  organizations" w ith  the  objective of ob tain ing  
"an exchange of views on w ha t a reas  shou ld  be covered in any review of 
res iden tia l tenancies"  (First In terim  Report, p a ra . 2; cited by Sackville, 
1981, p. 76). S torey, however, got far m ore th a n  he h ad  bargained  for. 
The T enan ts ' U nion, sponsored  by a group  of com m unity  organizations,
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h a d  d raw n  u p  a m o tion  in  ad v an ce  of th e  m ee ting  to force the  
governm ent to accep t public  pa rtic ip a tio n  in the  reform  of the  tenancy  
legislation. It called for the  se tting  u p  of a b road ly -based  w orking group 
w h ich  "would be resp o n sib le  for c o m m u n ity -in p u t a n d  w ould  m ake 
recom m endations directly  to the  governm ent u p o n  w hich reform  would 
be based" (cited by Sackville, 1981, p. 77). It urged, m oreover, th a t the 
new  law  "reflect th e  feeling an d  n e ed s  of th e  c o m m u n ity /h o u s in g  
g roups affected" (ibid, p. 78). The governm ent h ad  given a com m itm ent 
to  com m unity  c o n su lta tio n  b u t h ad  b een  u n s u re  a s  to w h a t form it 
sh o u ld  tak e . T h is p rob lem  w as m ore or le ss  decided  for it a t the  
conference. The governm ent agreed to th e  se ttin g  u p  of a "com m unity 
com m ittee" an d  w ith  it, fa r g rea te r  com m u n ity  in p u t in th e  reform  
p ro ce ss  th a n  it h a d  env isaged . T h u s  b eg an  a novel b u t  u ltim ate ly  
u n su ccess fu l experim ent in consu lta tive  decision-m aking  (see Sackville, 
1981, book 2; C om m unity  C om m ittee for T enancy  Law Reform , 1978; 
an d  Davis and  M errilees, 1981).
A nother public  m eeting  w as called in D ecem ber and  a tten d ed  by 
180 people, m o st of w hom  w ere sy m p a th e tic  to te n a n ts ' in te re s ts . A 
co n su lta tiv e  com m ittee , the  C om m unity  C om m ittee for T en an cy  Law 
Reform , w as duly elected from a wide range  of com m unity  g roups. Its 
six teen  m em bers were d raw n from the  T en an ts ' Union, the  Real E sta te  
a n d  S tock  In s ti tu te  of V ictoria (RESI), the  Law In s titu te , th e  Royal 
A u s tra lia n  P lan n in g  In s titu te , the  In s titu te  of A pplied E conom ic and  
Social R esearch , an d  o th er housing , w elfare and  w om en 's g ro u p s (see 
C om m unity  Com m ittee, 1978, for fu rth e r  details).
The A ttorney-G eneral w as in itially  op tim istic  th a t  the  rep o rts  of 
th e  respec tive  w orking  p a r t ie s3 (and the  reform  p rocess itself) could 
be com pleted  w ith in  six  m o n th s . They w ere n o t re leased , however, 
u n til a lm ost a  year la ter, in  November 1977.
3 The Government and Community Committee working parties pursued separate 
courses of research. There was some discussion between the two of proposed 
recommendations and each was aware of the issues the other was examining. By and 
large, however, the working parties followed individual, albeit parallel, paths.
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From  th e  s ta r t  th e re  w ere s ig n ifican t d ifferences betw een  the 
e x p e c ta tio n s  a n d  ob jec tives of th e  g o v e rn m en t a n d  th o se  of th e  
c o m m u n ity  g ro u p s . T he g o v e rn m e n t's  o b je c tiv e s  w ere  lim ited  
specifically to m odernizing ten an cy  law. A ccording to Storey:
My in terest w a sn 't to do w ith  the rental m arket: w hether
there w a s a shortage o f  accomm odation, w hether it w a s a 
profitab le  m arke t fo r  landlords or not. My in terest w a s  
really in having a fa ir  se t  o f  la w s  th a t regu la ted  the  
relations betw een  landlords and tenan ts. I d idn 't approach  
it fro m  an economic poin t o f  view . I really d idn 't p a y  all 
tha t m uch attention to it. (personal interview)
The G overnm ent W orking Party 's report, w hich  w as based  largely 
on the  su b m iss io n s and  re sea rch  of the  T ask  Force se t u p  to a ss is t in 
th e  review, w as ad d ressed  specifically to ten an cy  problem s. It w as by 
all a cc o u n ts  a  fairly conservative d o cu m en t (the rep o rt w as n o t m ade 
public). Indeed, it w as criticized for m ak ing  only "politically acceptable" 
recom m endations (Sackville, 1981, p. 87).
In com parison , the  C om m unity  C om m ittee 's  re p o rt w as more 
com prehensive. The C om m ittee considered  ten an cy  law  reform  as  only 
one - a lbeit im portan t - step  tow ards m eeting  the  com m unity 's housing  
n eeds. In add ition  to specific ten an cy  p ro b lem s,4 th e  C om m ittee also 
a d d re s s e d  w ider h o u s in g  p ro b lem s, su c h  as  th e  need  to develop 
a lterna tives to public  and  private ren ta l housing , the  need to encourage 
new  investm en t in  the  ren ta l m ark e t and  to review inequitab le  taxation  
policies re la ting  to ren ta l housing .
U pon its  re lease  th e  C om m unity  C om m ittee 's  rep o rt m et w ith  
w ide public  approval. It w as hailed  a s  "an h isto ric  docum ent" an d  the  
C om m ittee lauded  for creating  "a com pletely new  m echan ism  for social
4 The Community Committee's recommendations were based substantially on Adrian 
Bradbrook's report for the Poverty Inquiry (1975a). They included recommendations 
for the establishment of a rental housing code, the setting up of a specialized tribunal 
to deal with tenancy disputes, the abolition of bonds and their replacement with an 
insurance scheme, the drafting of a standard form lease which was to be published in 
"simple, clear language and attractive layout" and in which the insertion of illegal or 
inconsistent terms would be prohibited, and the prohibition of all but "Just cause" 
evictions (see further, Community Committee Report, 1978).
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change". It w as fu rtherm ore  claim ed th a t  th e  C om m ittee had  "put the  
governm ent on the  spot" by show ing th a t by:
sheer hard work and application a community body can 
come up with a blue-print for social change perhaps as far- 
reaching and as expert as anything produced by the 
government’s own specialists. In the process they may also 
have provided other would-be reformers with a decision­
making model for the future. The onus is now on the 
government to accept the citizens' report or to give 
detailed reasons for not doing so. (Age,  28  S e p te m b e r  
1978, p. 11)
The long-aw aited  R esiden tia l T enancies Bill, w hich  w as based  
m ain ly  on th e  recom m endations of the  W orking Party, finally appeared  
in  D ecem ber 1978 (for m ore details, see Sackville, 1981, pp. 92 - 98).
The governm ent w as keen  to te s t com m unity  reaction  to the Bill 
so decided to hold  it over u n til the  nex t session . The Bill w as, in fact, 
he ld  over two sessions. H addon Storey explained th a t:
As a continuation o f the concept o f community 
involvement, and in a desire to have the best possible laws 
in this area the government intends to let the Bill lie over 
until the next session. The proposals that have now 
evolved through this process should be exposed in detail 
to enable comment. It is essential to have fair laws that 
work effectively. The government will be prepared to 
listen to any substantial point of view as to the proposed 
legislation, and all submissions put to it will be carefully 
considered. It will not hesitate to adopt any changes it 
thinks will improve the Bill. (VPD, vol. 342 , 1978, p.
7068)
Copies of th e  Bill were widely d is trib u ted  and  fu rth e r subm issions 
so u g h t. S e m in a rs  on th e  new  leg is la tio n  w ere  c o n d u c te d  a n d  a 
q u e s tio n n a ire  w as d raw n u p  by the  C om m unity  C om m ittee (with the  
e n co u rag e m en t - if n o t en d o rsem en t, a s  w as la te r  c la im ed  - of the  
A ttorney-G eneral) and  se n t to over 800 organizations.
The Bill w as in itially  well received. The C om m unity  Com m ittee, 
w hile d isap p o in ted  th a t  som e of its reco m m en d a tio n s  h ad  n o t been  
inc luded  w as generally  sa tisfied  w ith the  Bill. The m edia  p ra ised  the
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Bill a s  being  "a m ajor piece of legislative reform  [whichl h a s  m any new 
a n d  im p o rtan t provisions. On the  whole, it is com prehensive and  fairly 
b a la n ce d  betw een  th e  parties" [Age, 13 D ecem ber 1978, p. 11). Even 
th e  RESI responded  favourably to the  Bill. Its p residen t, Daryl Sim pson, 
w elcom ed the  Bill a s  long overdue. He felt th e  governm ent w as to be 
com m ended  for hav ing  m ade "a good a tte m p t to  m ake th e  laws m ore 
fa ir a n d  equ itab le ." He hoped, m oreover, " th a t th e  leg islation  [would] 
m ake  people m ore confident ab o u t the  lan d lo rd -te n an t re la tionsh ip  and 
th e  p ro p erty  m ark e t in general" (Financial Review, 8 D ecem ber 1978, 
p. 5).
However, th e  in itia l e n th u s ia sm  for th e  Bill soon w aned . Fairly 
s tro n g  critic ism s began  to surface ab o u t a week after the  Bill w as tabled. 
A t a  se m in a r  on th e  new  Bill, P ro fesso r R oss P a rish  (Professor of 
E conom ics, M onash  U niversity) w arn ed  of th e  expected  ill effects of 
th e  leg isla tion . He a rg u ed  th a t  th e  n e t effect of th e  Bill w ould be 
"perverse":
[I]t will tend to harm tenants, not help them. The new 
constraints upon landlords with respect to rent raises, 
notices to vacate, and security deposits, together with the 
threat of rent fixing, will tend to raise costs, and hence 
rents.... The psychological effects of the Bill may also be 
important. Investors may see the Bill as an earnest attempt 
of continuing, unpredictable, and more damaging 
interventions in the market and be scared off. At the same 
time, the Bill and its attendant publicity may serve the 
purpose o f so-called "consciousness-raising" amongst
tenants, and contribute to an adversary climate of opinion 
in which neither landlords nor tenants will be able to 
afford to behave to each other in a decent, civilized and 
charitable manner. Then the ideologues would flourish, as 
would the bureaucrats staffing the Bureau and the Tiibunal; 
but our society would suffer. (1979, pp. 21 - 22)
T he a tta c k  w as co n tin u ed  by W.A. Cook, th e  c h a irm a n  of the  
P roperty  M anagem ent Com m ittee of the  RESI, w ho criticized the Bill as 
be ing  heavily b iased  tow ards te n a n ts  and  likely to prove a disincentive 
to investo rs in  th e  private ren ta l m arke t. He urged all p roperty  ow ners 
to  exam ine  th e  Bill c losely "and to m ake  th e ir  re p re se n ta tio n s  as
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suggested  by the  governm ent, because  h isto ry  h a s  show n th a t  it is very 
difficu lt to have law s changed  once they  a re  im plem ented" (1979, p. 
27). Cook also  challenged  the  re p re se n ta tiv e n e ss  of the  C om m unity  
C o m m ittee . He p o in te d  o u t th a t  th e re  h a d  b e en  no  lan d lo rd  
r e p r e s e n ta t io n  on  th e  C o m m itte e  a n d  o n ly  one  re a l e s ta te  
re p re se n ta tiv e .5
Round Two: Reconsidering Property Rights.
The second  ro und  of nego tia tions saw  th e  involvem ent of a new 
se t of actors: land lo rds and  real e s ta te  agen ts. Up u n til now they  had 
b een  seem ingly  u n co n cern ed  a b o u t the  possib le  rep e rcu ss io n s  of the 
leg islation  and  h ad  no t actively p a rtic ip a ted  in the  m ak ing  of the  Bill. 
Indeed , m an y  lan d lo rd s  and  rea l e s ta te  a g en ts  in itia lly  su p p o rted  
p ro p o sa ls  to reform  ten a n cy  law. T here a p p e a rs  to have been  general 
ag reem en t am o n g st them  th a t  ex isting  ten a n cy  leg islation  w as b iased  
a n d  in  need  of revision. Yet e sp o u sin g  p rin c ip les  of fair p lay  is one 
th ing , applying them  is an o th e r. W ith the  tab ling  of th e  Bill cam e the 
rea lization  th a t  these  p rincip les could only be applied a t the  expense of 
land lo rds ' p roperty  righ ts - a  p rospect they  clearly did n o t relish.
T h u s  a new  cam p a ig n  co m m en ced , th is  tim e a g a i n s t  the  
R esiden tia l T enancies Bill. It w as led by the  RESI an d  su b seq u en tly  
jo in ed  by th e  Law In s titu te , the  P roperty  O w ners' A ssociation  (which 
co inc iden tally , w as form ed soon  a fte r th e  tab lin g  of the  Bill), and  
land lo rds.
The Bill w as a ttacked  on a n u m b er of g rounds. The g rea test sta ted  
fear w as over d isinvestm en t, a lthough  a n o th e r  m ajor concern  w as over 
th e  perceived in fringem en t of p roperty  r ig h ts . For exam ple, the  Law 
I n s t i tu te  c ritic ize d  th e  leg is la tio n  for do ing  "v io lence to b a s ic
5 Soon after the tabling of the 1978 Bill the RESI nominee withdrew from the 
Community Committee claiming that he had dissented on a number of the 
recommendations but had not been given the opportunity to vote on them. He further 
claimed to have acted only on his own behalf, not as a representative of the RESI and 
that therefore, the RESI had never officially endorsed the proposals of the Community 
Committee. The RESI nominee and the RESI itself subsequently disassociated 
themselves from the Committee.
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C om m unity p rincip les su c h  as  the  righ t to enjoy private  property , and  
th e  freedom  to co n trac t and  enforce freely nego tia ted  con tracts"  (cited 
by  Teh, 1982, pp. 2 - 3 ;  see also Teh, 1979).* 6 The P roperty  O w ners' 
A sso c ia tio n  a lso  objected  to th e  Bill b e c a u se  it felt th a t  "p roperty  
ow n ers  sh o u ld  be allow ed to do w h a t th ey  w a n t to do w ith  th e ir  
property" (Property O w ners Journal, Ju ly  1979).
A revised R esidential T enancies Bill w as in troduced  in D ecem ber 
1979 w hich, it w as claim ed, "more accu ra te ly  reflects the  com m unity 's 
w ishes" (R. M acClellan, VPD, vol. 349, 1979, p. 6487). According to the 
A tto rney-G eneral, th e  new  Bill w as the  re su lt  of su b m iss io n s  received 
"from p e rso n s  and  g roups w ho h ad  n o t m ade su b m iss io n s  before the  
1978  Bill w as p rep a red "  (VPD, vol. 354 , 1980, p. 3 4 0 8 ).7 T hese  
su b m iss io n s  cam e m ainly from property  ow ners and  real e s ta te  ag en ts .8
Significantly , the  re su lts  of th e  C om m unity  C om m ittee 's survey  
w ere ignored in the  fram ing of the  1979 Bill. The A ttorney-G eneral w as 
a d a m a n t th a t  law  reform  shou ld  no t be a "num bers game", no r th a t  it 
w as the  role of the  governm ent "to say  th a t  som eth ing  shou ld  be done 
b e c a u se  90 p e rcen t of th e  people who responded  to th e  q u estio n n a ire  
th o u g h t it shou ld  be done. The role of the  governm ent is to a sse ss  the  
ju s tic e ...  of each  of th e  p ropositions u n d e r  co n sid era tio n  and  to tak e  
acco u n t of them " (VPD, vol. 355, 1980, p. 4443).
8 Fairly strong opposition developed within the Law Institute’s ranks against its official
stand on the Residential Tenancies Bill. A separate report supporting the Bill was
drawn up and endorsed by about 100 of the Institute's members. The Institute,
however, remained resolute. Disillusioned, a number of the dissenting lawyers
defected from the Institute and set up a rebel organization, the Australian Legal 
Workers' Group whose objective was to bring "together people outside the profession 
who want to work with lawyers to achieve social and legal reforms" (National Times, 20
- 26 July, 1980, p. 19).
7 The government received over 500 public submissions on the 1979 Bill: 264 from 
individuals, 259 from organizations and 77 confidential submissions.
8 A survey of 250 of the public submissions conducted for the Sackville inquiry 
indicated that 70 percent were from landlords, real estate agents or organizations 
representing them and 17 percent from tenants or tenants’ organizations (1981, p. 
142, n. 87).
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The A ttorney-G eneral s tre sse d  th a t  the  new  Bill re ta in ed  all the 
"esse n tia l fea tu res"  of its  p red e ce sso r a lth o u g h , clearly , su b s ta n tiv e  
c h a n g e s  h a d  b een  m ade . M any of th e  c h an g e s  m ade  to th e  Bill 
re in fo rced  land lo rd s ' p ro p erty  righ ts  (for m ore de ta ils  on the  changes 
m ad e  to  th e  1978 Bill, see S ackville , 1981, pp . 102 -108; and  
L ib leader , April 1980, pp. 4 - 5).
T he reac tio n  to the  new  Bill w as fairly p red ic tab le . O w ners and  
rea l e s ta te  agen ts were supportive. The C om m unity  Com m ittee and 
o th e r  co m m u n ity  g ro u p s w ere o u trag e d . In a  p re s s  re lease  the  
C om m unity  Com m ittee condem ned the  governm ent for engaging in 
w h a t it considered  an  "elaborate, c rue l an d  costly  fraud" and  for 
"bu tchering" th e  d ra ft Bill. It a lso  called  for th e  re s ig n a tio n  of the  
A ttorney-G eneral as "the m ore honorab le  co u rse ... ra th e r  th an  be p art 
of su c h  a  d iscred itab le  p rocess".9
Round Three: Balancing Person10 and Property Rights.
The Bill itse lf su ffered  a  s im ila r fate  to its  p red ecesso r. It w as 
once again  th e  object of in ten se  political lobbying an d  su b seq u e n tly  
revised. Again a t the  fore of the  cam paign  w ere the  te n a n t activ ists led 
by  th e  C om m unity  C om m ittee. The C om m ittee m et w ith  the  A ttorney- 
G eneral in April 1980 and  the  Prem ier la te r  in  Ju ly  to com plain  ab o u t 
th e  g o v ern m en t's  fa ilu re  to h o n o u r  its  co m m itm en t to com m un ity  
consu lta tion . By th is  tim e, however, form al consu lta tion  h ad  ended. The 
C om m ittee  h ad  decided  th a t  its  b e s t  c o u rse  of ac tio n  w ould be to 
p re ssu re  the  governm ent into reconsidering  the  Bill. Its cam paign drew
9 The government's action caused considerable harm to community consultation, at 
least in the short term. Community groups including tenants' unions, progress 
associations and legal centres, joined in a boycott of all consultation with government 
advisory committees. Groups then participating in the preparation of the Green Paper 
on Housing withdrew immediately. There were calls for a review of the consultative 
process ana an enquiry was subsequently held (Sackville, 1981, book 2).
10 The term "person rights" was coined by Bowles and Gintis (1984, ch. 1, pp. 12 - 
13). It refers to rights which invest in individuals the power to engage in social 
relationships on the basis of legitimate membership in society, for example equal 
treatment of citizens, freedom of expression, equal access to participation in decision 
making, and reciprocity in power and authority relations. Person rights are distinct 
from patriarchal rights (which derive from gender, age or family status) and property 
rights (which derive from an individual's property holdings).
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largely on the  su p p o rt of com m unity  g roups and  the  m edia and  aim ed at 
d raw ing  a tten tio n  to the  deficiencies of th e  Bill an d  the  governm ent's  
"abuse"  of th e  c o n su lta tio n  p ro c e ss . T he cam p a ig n  w as to prove 
su ccessfu l for the  governm ent did, in fact, reconsider. In an  a ttem p t to 
d e fu se  th e  con troversy , th e  g o v ern m en t se t  a b o u t, once m ore, to 
red ra ft th e  legislation. The th ird  and  final version  of the  Bill w as tabled 
in  O ctober 1980.
T his tim e th e  governm ent w as n o t tak in g  any  ch an ces. The new  
Bill w as proclaim ed u rg en t and  allocated a m ere th ree  h o u rs  of debate 
in  C om m ittee . Iron ica lly  th en , th e  Bill w h ich  h a d  o rig in a ted  from 
com m unity  d iscussion , w as now  having all fu rth e r debate  curta iled .
The new  Bill h ad  again  re ta ined  the  basic  fea tu res  of the  original 
Bill. A n u m b e r  of tech n ica l d ifficu lties h a d  b een  rem oved from  the 
prev ious Bill and  som e of its provisions a ltered . C oncessions h ad  clearly 
b een  m ade to th e  com m unity  groups. They considered  the  new  Bill an 
im provem en t on its  p redecesso r, no t to m en tion  the  existing  ten an cy  
le g is la tio n  (see S ack v ille , 1981 , pp . I l l  - 113). It w as  a
d isa p p o in tm en t to them  n o n e th e less . A ccording to the  O pposition and  
th e  C o m m u n ity  C om m ittee  th e  Bill s till c o n ta in e d  a  n u m b e r  of 
s h o r tc o m in g s .11 T he O pposition  p roposed  som e 190 a m e n d m e n ts  to 
th e  Bill b a sed  largely  on the  1978 d raft. Given th e  lim ited  tim e for 
debate  only a few w ere actually  moved. None w ere accepted.
T here w ere a lso  a n u m b e r of tech n ica l p rob lem s w ith  th e  Bill. 
S ec tio n s w ere poorly  w ritten , th e re  w ere in co n s is te n c ie s  a n d  c e rta in  
c la u se s  h ad  d isap p ea red  in th e  m any  d raftin g s of the  Bill (for fu rth e r 
de ta ils , see B radbrook  et. al, 1982, ch. 1; 1983, ch. 1; and  Teh, 1982). 
U n fo r tu n a te ly , th e  g o v e rn m e n t's  c o n c e rn  w ith  th e  c o n su lta tiv e
11 Some of the main objections to the Bill included the failure to address the question 
of security of tenure; only discrimination against tenants with children was disallowed: 
it was felt that the grounds for discrimination should be extended to include sex, 
sexual orientation, marital status, occupation, income, membership of organizations, 
religion, race, and physical or mental disabilities; the matter oi the protection of 
lodgers had again been ignored; bonds had not been abolished; rent increases were 
felt to be too frequent; there was no guarantee of a "vital public housing sector"; and 
the phasing out of protected tenancies was to go ahead.
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experim en t h ad  taken  priority  over the  a c tu a l d rafting  of the  Bill. Mere 
tec h n ic a litie s  h ad  been  overlooked. Indeed, d u rin g  the  debate  on the  
Bill, th e  O pposition  a ttem p ted  to move m inor a m en d m en ts  to correct 
som e of th e  d rafting  defects. T hese a m e n d m e n ts  w ere also rejected . 
T he end  re su lt w as a poorly drafted , am biguous piece of legislation. In 
a s se ss in g  th e  Bill, Gim Teh (who had  been  a  m em ber of the  W orking 
P arty 's  T ask  Force) noted:
There were still quite a number of dejects [in the Bill] that 
had not been given attention...[MJany of these were 
indicative that insufficient consideration had been given to 
the technical ramifications overflowing from the many 
changes made to the original Bill The language used 
throughout the Bill also remained highly technical as plain 
language had been abandoned in favour of often unpalatable 
legalese. Like the 1979 Bill it could no longer be said that 
the government was trying to make its new tenancy law 
easy for the average person to understand. Far from it, 
there are in fact quite a number of provisions that will 
baffle even expert lawyers. (1982, p. 4)
The Act w as finally passed  in D ecem ber 1980 an d  proclaim ed in 
Novem ber 1981, th u s  ending  five years of reform  activ ity .12
The Residential Tenancies Act.
The T en an c ies  Act is s ig n ifican t for a n u m b e r  of rea so n s . It 
re p re se n ts  one of th e  firs t experim en ts in  co n su lta tiv e  law  reform  in 
A u s tra lia  and  the  first in V ictoria (Sackville, 1981, book 2). The Act is 
a lso  of considerab le  im portance  to the  re n ta l h o u s in g  secto r. At one 
tim e it w as considered  "the m ost com prehensive and  advanced  reform  
of res id en tia l ten an cy  law  in A ustralia" {Age, 7 D ecem ber, 1978, p. 11). 
M any w ould a rgue  it re ta in s  th is  d is tin c tio n  today. The Act deals, for 
exam ple, w ith  th e  en tire  "ren ta l package", n o t j u s t  c e rta in  a sp ec ts  of 
th e  la n d lo rd - te n a n t re la tio n sh ip . It p rov ides a  code w h ich  specifies
1 2 A further round of tenancy law reform began in 1982 in much the same 
circum stances as the previous one. Although the government (now a Labor 
Government) sought to introduce an entirely new Act, it succeeded only in making 
minor amendments to the existing legislation. (For more details, see Appendix 3.)
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ru le s  regu la ting  ren ts , bonds, privacy, rep a irs  and  m ain tenance , and  the 
s ta r tin g  and  term ina tion  of ag reem en ts . 13
The Act h a s  also b ro u g h t ab o u t a  m ajo r red is tr ib u tio n  of righ ts 
a n d  d u tie s  betw een lan d lo rd s and  te n a n ts . For in s tan c e , d u tie s  w ith 
regard  to rep a irs  and  c lean liness a re  sh a red . L andlords have a d u ty  to 
rep a ir  p rem ises, while te n a n ts  have a d u ty  to m ain ta in  them . Landlords' 
r ig h ts  of access  have been  lim ited  th ere fo re  afford ing  te n a n ts  som e 
privacy . S ta n d a rd  form  lea se s  have  b een  rep laced  by  a  p resc rib ed  
s ta n d a rd  form  ag reem en t. A dditional c la u se s  are  p e rm itted  b u t  only 
w ith  the  ag reem en t of th e  te n a n t. S ecu rity  deposits are  now  su b je c t to 
reg u la tio n . L andlords c a n n o t re ta in  all or p a r t  of a bond  u n le s s  the  
te n a n t  agrees. R ather, s /h e  is obliged to re tu rn  it w ith in  a  period of 
fo u rteen  days, o therw ise  lodge a claim  w ith  th e  T rib u n a l. W hen the 
T enancies Act w as first in troduced  te n a n ts  could elect to pay  in su ran ce  
p rem iu m s ra th e r  th a n  b o n d s b u t  the  schem e w as d isco n tin u ed  a few 
y e a rs  la te r . 14 F u rth e rm o re , b o n d s  m u s t  now  be p a id  in to  a t r u s t  
a cc o u n t, th e  in te re s t on w hich  is pa id  to  th e  R esiden tia l T enancies 
F u n d  w hich  is u sed  to help  ru n  the  T ribuna l and  advice serv ices. Too 
s tr in g e n t re n t  reg u la tio n  w as avoided. H ence, w hile th e  frequency  of 
r e n t  in c re a se s  is lim ited , th e  a c tu a l a m o u n t is no t. S im ilarly , while 
th e re  a re  p ro v isio n s for red u c in g  excessive re n ts , th e  c rite rio n  for 
fa irn ess  is determ ined  by the  m arket, no t by w h a t the  te n a n t can  afford 
to pay. T en a n ts  now  also enjoy som e secu rity  of ten u re . The period  of 
notice requ ired  for evictions is far longer in m ost cases th a n  previously. 
M oreover, evictions are superv ised  an d  m ay be carried  o u t only a fte r a 
T ribunal hearing.
13 Although the Tenancies Act is also binding on the Victorian Housing Commission 
and other public landlords, discussion in the thesis is limited mainly to its application 
to the private rental sector.
14 Three insurance companies offered insurance schemes. Due to heavy losses and 
poor economic viability the schemes were eventually dropped.
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A n o th e r im p o r ta n t  in itia tiv e  is th a t  th e  Act gives g re a te r  
p ro tec tio n  to te n a n ts  ren tin g  low -cost p rem ises. For exam ple, lim its 
w ere se t on the  am o u n t of re n t allowed in advance and  the  a m o u n t of 
b ond  m oney for tenancies w hose ren t is below  $100  a week.
F rom  th e  te n a n ts ' p o in t of view , c o n s id e ra b le  g a in s  have  
th ere fo re  been  m ade th ro u g h  th e  in tro d u c tio n  of the  T en an c ies  Act - 
a rg u ab ly , a t  th e  expense  of lan d lo rd s . However, th e  Act does give 
reaso n ab le  pro tection  to the  claim s of land lo rds. Indeed, land lo rd s have 
m ade  a  n u m b er of gains. Eviction p ro ced u res  have been  m ade sim pler 
a n d  q u ick e r. L and lo rd s a re  now  also  en title d  to c o m p e n sa tio n  for 
d a m a g es  an d  a rre a rs  of re n t  from  d e fa u ltin g  te n a n ts  a lth o u g h , in 
p rac tice , th is  is no t alw ays enforceable. L andlords m ay also have the  
lease  period reduced  (as m ay ten an ts) if allowing it to ru n  the  full term  
will re su lt  in h a rd sh ip . (For m ore deta ils on the  p rovisions of the  Act, 
see B radbrook  et. al, 1982, 1983; and Teh, 1982.)
The T enancies Act h a s  also provided for the  creation  of a quick, 
low -cost an d  inform al d isp u te -re so lu tio n  m ech an ism , the  R esiden tia l 
T en an cies  T ribunal. The T ribunal is em pow ered to h e a r  and  determ ine  
all d isp u te s  w hich  involve co sts  of u n d e r  $1 ,5 0 0 . T hose above $1 ,500  
m u s t  go to th e  S uprem e C ourt. The T rib u n a l does n o t involve c o u rt 
c o s ts  (there is a  s tam p  duty: $4 in 1986). Legal p rac titio n e rs  are  n o t 
p e rm itted  to ap p ea r except in  special c ircu m stan ces; o therw ise p a rties  
a re  ex p ec ted  to  re p re s e n t  th e m se lv e s . A gen ts - rea l e s ta te  a n d  
o therw ise  - a re  perm itted .
In addition, a  R esidential T enancies B u reau  w as se t u p  to educa te  
a n d  advise the  public  on ten an cy  m a tte rs  an d  co n d u ct resea rch . It w as 
a lso  em pow ered  to  investiga te  an d  n eg o tia te  se ttle m e n ts  of c e rta in  
d isp u te s . The B u reau  w as abo lished  in 1984 w hen  its fu n c tio n s w ere 
a ssu m ed  by various C onsum er Affairs departm en ts.
The T enancies Act also ad d re sses  w ider social issu es, for exam ple 
p e rso n  righ ts  v e rsu s  p roperty  righ ts, and  m a tte rs  of social inequality  
a n d  ju s tic e . T enancy  laws preced ing  th e  T enancies Act were b ased  on
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th e  p rem ise  th a t  p a rtie s  w ere of e q u a l  b a rg a in in g  pow er and  had  
arrived  freely a s  consen ting  p a rtie s  to th e ir  ten a n cy  ag reem en t. These 
law s w ere n o n -in te rv en tio n is t, it be ing  a ssu m e d  th a t  th e  p a rtie s  who 
h a d  freely con trac ted  an  agreem ent shou ld  be left alone. P roperty  rights 
w ere , m oreover, p a ra m o u n t. T e n a n ts ' r ig h ts , a s  th ey  ex is ted , were 
derived  from  p ro p e rty  r ig h ts . For exam ple , p ro tec te d  te n a n ts  had  
a ssu m e d  the  rig h ts  of access  and  contro l to th e ir  p roperties  w hile the  
r ig h ts  of u n p ro tec te d  te n a n ts  a ttach ed  to an  e s ta te  in  p ro p erty  ra th e r  
th a n  to  a  p e rso n . H ence te n a n ts  h a d  e sse n tia lly  bought la n d lo rd s ' 
p ro p erty  righ ts .
The T en an c ies  Act reflects a  com plete ly  d ifferen t a p p ro a ch  to 
r ig h ts  and  the  re la tio n sh ip  betw een land lo rd  an d  ten a n t. The Act does 
not a ssu m e  equality  of b a rga in ing  pow er betw een land lo rd  an d  tenan t. 
In d eed , it p ro v id es a leg isla tive  fram ew o rk  in  w h ich  c o n tra c tu a l  
re la tio n sh ip s  a re  specified. The rig h ts  of lan d lo rd s  an d  te n a n ts  have 
b e e n  redefined  a n d  re d is tr ib u te d  accord ing ly . H ence, th e  T enancies 
Act h a s  n o t only recognized righ ts in d ep en d en t of p roperty  b u t  h a s  also 
a ttem p ted  to achieve a  fair ba lance  betw een person  and  p roperty  rights.
It c an  be seen  th en  th a t  in te rm s of reg u la tin g  la n d lo rd - te n a n t 
re la tio n s  th e  T enancies Act h a s  p roduced  m any  changes. W hether the  
T en an c ies  Act h a s  achieved m ore fa r-re ac h in g  social c h an g es  is the  
su b jec t of investigation  in the  thes is . In sho rt, th e  th es is  is ab o u t social 
c h an g e  - con tro lled  an d  in c id en ta l. M ore p recisely , it is a b o u t how  
a g en ts  change  s tru c tu re s  and  how  a g e n ts  them se lves ch an g e  in the  
p ro cess .
The s t ru c tu r e  of th e  th e s is  is a s  follows. In C h a p te r  2 the  
th eo re tica l is su e s  a re  d iscu ssed : the  in te ra c tio n  betw een  ag en ts  and  
s tru c tu re s .  It is a rg u ed  th a t  the  re la tio n sh ip  betw een  th e  two is a 
d ialec tical one: a c to rs  b o th  d raw  from s tru c tu re s  and  feed in to  them . 
T h u s , while s tru c tu re s  de te rm ine  th e  co n d itio n s for action , th ro u g h  
ac tion  th e  cond itions them selves are  tran sfo rm ed , as are  - by th e ir very 
a c ts  - the  agents.
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C h a p te r  3 ex am in es  th e  b a c k g ro u n d  of th e  T en a n c ie s  Act. 
Specifically, it p laces th e  private  ren ta l m ark e t in to  the  con tex t of the 
A u stra lian  housing  system . It also exam ines the  w ays in w hich the rental 
p rob lem  h a s  been  defined and  tack led  in the  p a s t. E arlie r defin itions 
a n d  so lu tions are th en  com pared w ith c u rre n t ones.
The following two c h a p te rs  look a t  how  th e  T en an c ies  Act is 
be ing  u sed  a s  a  resource  for social action. T hus C hap te r 4 considers the 
difference the  T enancies Act h a s  m ade to land lo rds and  te n a n ts  in their 
in te ra c tio n s  w ith  one a n o th e r , w hile C h a p te r  5 ex am in es how  the  
a c to rs  in  the  private  ren ta l m ark e t u se  the  available reso u rces in the 
m an ag em en t of tenancy  d isp u tes . Foreshadow ing the a rg u m en t slightly, 
it is suggested  th a t the  in troduc tion  of the  T enancies Act h a s  served to 
a l te r  th e  p o ss ib ilitie s  open  to la n d lo rd s  a n d  te n a n ts  in  resolving 
d isp u te s  and  in th e ir letting  and  ren ting  p rac tices generally. By altering 
th e  re so u rc e s  availab le  to them , th e  T en an c ies  Act h a s  effectively 
ch an g ed  th e  s tru c tu re  of th e ir  in te rac tio n . A gents' a tt i tu d e s  tow ards, 
a n d  experiences of ren tin g  have likew ise b een  changed . In add ition , 
new  organizations su ch  as the  T enancies T ribunal and  B ureau  have been 
c re a te d  to a d m in is te r  th e  T en an cies  Act. E x isting  ones su c h  as the  
T en a n ts ' U nion an d  th e  Real E s ta te  In s titu te  of V ictoria (formerly the 
R eal E s ta te  and  S tock  In stitu te ) have a lso  been  tran sfo rm ed  th ro u g h  
th e ir  ro les in  th e  m ak in g  an d  a d m in is te r in g  of th e  T en an c ies  Act. 
T hese  developm en t have fu r th e r  m odified th e  s tru c tu re  of land lo rd - 
te n a n t in te rac tion , a s  well a s  created  new  se ts  of actors.
C h ap te r 6 looks a t the  rem aking  of the  T enancies Act th rough  its 
day -to -day  ad m in istra tio n . The suggestion  is th a t, as com prehensive as 
th e  T enancies Act is, it can n o t and  indeed  does n o t take  in to  accoun t 
all of th e  con tingencies of th e  ren ta l problem . B ecause  of its  a b s tra c t 
n a tu re , a sp e c ts  of real-life re la tio n sh ip s  an d  p rob lem s have n o t been  
ad eq u a te ly  or p roperly  ca tered  for by  th e  T enancies Act. M oreover, as 
su g g ested  above, th e  T en an c ies  Act h a s  given rise  to  new  types of 
b eh av io u r w hich  include  new  ten an cy  prob lem s w hich, in tu rn , require  
new  rem edies. M aking th e  law  "work" th en , h a s  been  the  ta sk  of its
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a d m in is tra to rs  and , to a lesser ex tent, its "subjects" who have modified 
it according  to the needs of the  problem  a t hand .
The question  of how  social change occu rs is reconsidered  in the 




The Problem  of S tru c tu re  and  Agency
By... acting on the external world and changing it, [man] 
at the same time changes his own nature. (Marx, 1954, p. 
173)
It w as suggested  in the previous c h a p te r  th a t  the  T enancies Act 
h a s  p roduced  a n u m b er of im p o rtan t changes in the  ren ta l m arket. In 
o rd e r to ap p rec ia te  how  and  w hy th e se  ch an g es  have occu rred , an  
u n d e rs ta n d in g  of how  s tru c tu re s  an d  ag en ts  in te rac t is first required. 
T his is th e  su b jec t of the  first p a r t  of th e  ch ap te r. In addition , some 
co n c re te  ex am p les  a re  p re se n te d , n am e ly  th e  m ak in g  of a  social 
problem  an d  law m aking. A nalysis th en  re tu rn s  to the  problem  of social 
change. In p a rticu la r, som e of the  difficulties in theorizing  change and 
w ays of overcom ing them  are considered .
The ta sk  of linking  s tru c tu re  and  agency h a s  received increasing  
a tte n tio n  from  social sc ie n tis ts  in  re c e n t y ea rs  (arguab ly  the  agency 
v e r s u s  s t r u c tu r e  d e b a te  is  a n  old o ne : free  w ill v e rs u s
p rede term ina tion ). A lthough social sc ien tis ts  have a ttem p ted  th e  ta sk  
in  d iffe ren t w ays, m o s t ag ree  th a t  n e ith e r  a  v o lu n ta r is t  n o r  a 
s t ru c tu r a l is t  pe rsp ec tiv e  a d eq u a te ly  ex p la in  social b eh av io u r. The 
a rg u m e n t is su c c in c tly  p u t  by  A n th o n y  G id d en s, one of th e  key 
co n trib u to rs  to th is  en terprise:
Action" and "structure" normally appear in both the 
sociological and philosophical literature as antimonies. 
Broadly speaking, it would be true to say that those 
schools of thought which have been preoccupied with 
action have paid little attention to, or have found no way of 
coping with, conceptions of structural explanation or 
social causation.... Functionalism and structuralism are 
alike in according a priority to the object over subject or, 
in some sense, to structure over action.... Society 
becomes a kind of inhibiting environment in which actors 
move, and which makes its presence felt through the 
pressuring effects which condition their conduct.... In 
social theory, the notions o f action and structure
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p r e s u p p o s e  o n e  a n o th e r  [The] recognition o f  th is  
dependence, w hich is a dialectical relation, necessita tes a 
rew orking both o f  a  series o f  concepts linked  to each  o f  
th ese  terms, and  o f  the term s them selves . (1979, pp. 49- 
53) (original em phasis)
D efinition of agency and  s tru c tu re  is no to riously  difficult, w ith  
th e o r is ts  offering a w ide ran g e  of d e fin itio n s . T herefo re , before 
proceeding  w ith  the  analysis, I shall define th ese  te rm s a s  employed in 
the  th es is .
A Note on Terminology: Structures.
S tru c tu re s  se t the  conditions for social action. A lthough they  are 
u su a lly  conceptualized  in a  negative sense , nam ely  as co n s tra in ts  upon  
so c ia l a c tio n , a  b ro a d e r  d e fin itio n  is em ployed  in  th is  th e s is . 
S tru c tu re s , acco rd ing  to th is  defin ition , d e te rm in e  th e  rea lm  of the  
p o ss ib le  . T h u s s tru c tu re s  are , to borrow  one of G iddens' te rm s, bo th  
co n s tra in in g  an d  enab ling . They provide n o t only the  ru les , b u t  the  
reso u rces for social action  (1976, pp. 118 - 129; 1977, pp. 129 - 134; 
1979, pp. 65 - 73; 1984, pp. 16 - 25). As Lukes e laborates, agen ts
c o n s i s t ... in a se t o f  (expanding and  contracting) abilities, 
fa c e d  w ith  (expand ing  a n d  contracting) opportun ities. 
Together th e se  co n stitu te  stru c tu red  poss ib ilities  w h ich  
specify  the pow er o f  agents.... to m ake choices and  pursue  
s tra te g ie s  w ith in  g iven  lim its, w h ich  in co n seq u en ce  
expand  and  contract over time. (1977, p. 29)
S tru c tu re s  m ay be external or internal. The form er, a s  the  nam e 
suggests, ap p ea r to the  indiv idual a s  p a r t  of the  ex ternal world, th a t is 
a s  se lf-ev iden t, p re c o n s titu te d  an d  u n a lte ra b le , an d  p ro d u ce  social 
o u tco m es w h ich  seem  to be in d e p e n d e n t of th e  w ills of th e  ac to rs  
them selves. T h u s an  agen t m ay ac t know ledgeably  an d  skillfully in a 
given s itua tion , yet be unab le  to achieve h is /h e r  original purpose.
In terna l s tru c tu re s  are  the  p ro d u c t of socialization  and  rela te  to 
lim ita tio n s  re su ltin g  from  v a lu es o r beliefs an d  ind iv idua l capac ities 
(Lukes, 1977, pp. 11 - 13). A lthough subjective, they  can  be j u s t  as
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elusive and  opaque as  ex ternal s tru c tu re s . As Nelken explains, external 
s t r u c tu r e s  define w h a t is open to ag en ts  to change , w hile in te rn a l 
s tru c tu re s  define w hat they  se e k  to change (1983, p. 190).
Socialization, however, is never com plete. No ind iv idual to tally  
a b so rb s  h is /h e r  objective world. Conversely, th e re  are  e lem ents of an  
ind iv idua l's  n a tu re  th a t do no t derive from socialization. The n a tu re  of 
agen ts is therefore bo th  active and  s tru c tu re d  (Lukes, 1977, ch. 1).
F in a lly , d e sp ite  th e ir  a p p a re n t  a u to n o m y , s t r u c tu r e s  a re  
access ib le  an d  su b je c t to change  by a g en ts . T h u s  ac tio n  m ay be 
c o n s tr a in e d  in  som e c irc u m s ta n c e s , b u t  it m ay  a lso  lead  to 
tran sfo rm ation . As Connell notes, s tru c tu ra l m u ta tio n  is the ru le  ra th e r 
th a n  the  exception (1983, pp. 156 - 157).
Agency.
The definition of agency is m ore prob lem atic . Agency can n o t be 
p roperly  defined w ithou t reference to s tru c tu re s  an d  it is here  th a t  the 
problem  lies. Agents are  u sua lly  defined as  being  active, accom plished, 
know ledgeable and  purposive. Yet exactly  how  active, accom plished , 
know ledgeable and  purposive they are is difficult to ascerta in .
At one extrem e is the  view th a t  agen ts are  "bearers" of s tru c tu ra l 
"dem ands" (see, for exam ple, A lthusser, 1970, p. 180; B alibar, 1980, 
pp. 251 - 253; P ou lan tzas , 1972; 1975, pp. 13 - 35). A ccording to 
th is  view, it is the  s tru c tu re s  w hich have, in  effect, becom e the  agents, 
a n d  a g e n ts  th e ir  ob jec ts . At th e  o th e r  ex trem e is th e  view  th a t  
s tru c tu re s  are infinitely m alleable and  negotiated  by, apparen tly , su p e r 
ag en ts  (see Douglas, 1971, ch. 1; Garfinkel, 1967, ch. 1).
The defin ition  u se d  in  the  th e s is  lies som ew here betw een  the  
two. It accords im portance  to the  creative capacity  of ag en ts  while a t 
th e  sam e tim e acknow ledging the  very rea l c o n s tra in ts  p laced  u pon  
th e ir  a c tio n s by social s tru c tu re s . T h is defin ition  is b a sed  on th ree  
p rem ises:
23
• agency im plies the  exercise of power;
• agen ts possess the  capacity  to be transfo rm ed  and  the  ability  to 
tran sfo rm  them selves; and
• agency is m ulti-d im ensional.
F irstly , my definition of pow er co rresp o n d s w ith  Lukes', nam ely, 
th e  ab ility  to choose betw een  ce rta in  co u rses  of ac tio n  an d , indeed , 
be tw een  ac ting  and  n o t acting . T h u s, w here  pow er is exercised , th e  
ac to r could have acted  differently. It follows also, th a t  w here pow er is 
seen  to affect o thers, those  affected would have acted  differently h ad  it 
no t been  for the  exercise of power. To quote Lukes;
Human agents characteristically perform voluntary actions 
(of which intentional actions are a sub-class), these being 
actions done in the presence of open alternatives; there is 
an openness between an agent's performing or failing to 
perform a voluntary action, and indeed to describe his 
action as voluntary is precisely to deny that there is a 
causal link between his want and his action. Human 
agents exercise their characteristic powers when they act 
voluntarily on the basis of wants and beliefs which provide 
them with reasons for so acting. Such an exercise of the 
power of human agency implies that the agent at the point 
of action has the power to act otherwise, that is, at least 
the ability and the opportunity both to act a n d  not act: it 
is in his power to do either. (1977, p. 6)
W ith regard  to the  second prem ise , there  is a  tendency  am ongst 
som e th e o r is ts  to regard  ag en ts  a s  fully developed an d , essen tia lly , 
u n c h a n g in g  (see B o u rd ieu , 1972; G id d en s , 1984). T h is  view  is 
d isp u ted  in  the  th es is . A gents are  p re sen te d  h ere  a s  p o ssess in g  the  
po ten tia l to change and  be changed. T his po in t is e labo ra ted  u p o n  by 
Bowles an d  G intis who m ain ta in  th a t developm ent occu rs th ro u g h o u t an  
ag en t's  life (1984, ch. 4; 1986, ch. 5). T hus, "it is com m onplace th a t  
ind iv idua ls  a t all s tages of life and  in th e  to ta l varie ty  of th e ir  social 
activ ities are form ed and  transfo rm ed , and  the ir p e rsonal capacities are  
c o n tin u o u s ly  developed, a lte red  an d  even s tu n te d , acco rd ing  to th e  
n a tu re  of th e ir social engagem ents" (Bowles and  G intis, 1984, ch. 4, p. 
2 1 ) .
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Indeed, it is a rgued  th a t  social change  is logically im possible if 
a c to rs  are  denied the  possibility  of p e rsonal developm ent, th a t  is if they 
a re  c o n s ta n ts . If social change is to occur a t all th e n  b o th  s tru c tu re s  
a n d  ag en ts  m u s t change. If we accep t th e  d ia lec tical n a tu re  of the  
re la tio n s h ip  be tw een  s t ru c tu re  a n d  agency , c h an g e  in  one m u s t  
p ro d u ce  change  in th e  o ther. H ence, th ro u g h  th e ir  ac tio n s , agen ts 
tran sfo rm  no t only s tru c tu re s , b u t  them selves a s  well.
Finally, agen ts can  be seen  to p lay  a  range of ro les w hich  derive 
from  m any  different sp h e res  of social ac tion  (Thom pson, 1978, p. 281). 
A te n a n t  is therefo re  n o t j u s t  a te n a n t, b u t  a  w om an, a  d au g h te r, 
possib ly  a  wife and , possibly  also, a  m other. In addition , she  m ay be a 
w orker, a  trad e  u n io n  delegate, a  v o lu n tee r w orker for Red C ross, a 
m em ber of the  Labor p arty  an d  a benefac to r of A m nesty  In terna tional. 
To see th is  p a rticu la r individual as a  specific category is to gain a partia l 
a n d  d is to rted  im age of her. E ach  category  re la tes , an d  feeds in to  the  
o th ers . E ach  h a s  a h isto ry . All serve to m ake u p  the  w hole person. 
A gents therefo re  re p re se n t the  in te rsec tio n  of a  range  of social sites 
an d  p ractices.
Social Action: Interaction betw een Structures and Agents.
Social ac tion , like th e  n a tu re  of a g en ts , is b o th  active  and  
s tru c tu re d . Practice is not m erely a  m echan ica l reac tion  to a  given se t 
of c irc u m sta n ce s  an d  p red isp o sitio n s. T here a re  alw ays a lte rna tives, 
a lbe it lim ited. Nor, however, is action  to ta lly  in d ep en d en t, th a t  is the  
p ro d u c t of conscious, deliberate  th o u g h t and  action . T hus, while there 
is  sco p e  for im p ro v ised  ac tiv ity , it is n e c e s s a r ily  a  re s tr ic te d  
im provisation . Action, as B ourd ieu  p u ts  it, is "invention w ith in  limits" 
(1972, pp. 96 - 97).
Action also com prises several in te rac ting  levels of com plexity and  
reflexivity. T his po in t is convincingly a rgued  by Bowles an d  G intis in 
th e ir  critique of liberal and  M arxist theories. To elaborate , according to 
Bowles and  G intis, a  m ajor problem  w ith th ese  theories re la tes  to, w hat 
th ey  te rm , the  isom orph ism  o f  s ite s  a n d  p ra c tices : th e  ten d en cy  to
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id e n tify  specific  sites o f socia l ac tion  w ith  specific  p ractices (1984, ch. 
3, pp. 24 - 32; 1986, ch. 4). T hus the  econom y, fo r exam ple, is 
id e n tifie d  w ith  p rodu c tion , the state w ith  p o lit ic s  and the fa m ily  w ith  
re p ro d u c tio n . Bowles and G in tis  argue th a t to segregate socia l life  in  
th is  w ay is fu n d a m e n ta lly  w rong. They suggest th a t, on the  con tra ry , 
s ites organize and s tru c tu re  a ll varie ties o f socia l practices. Hence, the 
econom y is concerned no t on ly  w ith  ap p ro p ria tio n  and d is tr ib u tio n , b u t 
w ith  po litics , as w e ll as c u ltu ra l m atters : i t  produces people, as w e ll as 
goods and resources. The state also produces people, as w e ll as laws 
and regu la tions . Learn ing occurs everywhere. Power too, extends to 
a ll areas o f soc ia l life . S im ila r ly , the  experiences o f in d iv id u a ls  in  
p a r t ic u la r  s ites flo w  in to  o the r sites o f ac tion . The te n a n t from  the 
e a rlie r exam ple m ay the re fo re  em ploy the  n e g o tia tio n a l s k ills  she 
acqu ired  from  a recent wage d ispu te  in  nego tia tions w ith  he r land lo rd  
over the  re tu rn  o f he r bond. L ikew ise, she can app ly  the know ledge 
abou t co m m u n ity  suppo rt ne tw orks w h ich  she gained from  he r tenancy 
d ispu te  to he r vo lun tee r w o rk  w ith  the  Red Cross, and so on. T hus a ll 
form s o f agency occur in  a ll arenas o f social life.
A c tio n  is , m oreover, the  p ro d u c t o f h is to ry  as w e ll as the 
p rodu ce r o f h is to ry . The actions o f o u r forebears have effective ly la id  
the fou nd a tion  fo r our actions. Thus, w h ile  we may, w ith  the benefit of 
h in d s ig h t, analyse th e ir  ac tions, poss ib ly  even le a rn  fro m  them , we 
canno t change them . S im ila rly , ou r actions are lay ing  the g roundw ork  
fo r fu tu re  generations. H istory, as Bowles and G in tis  note, counts:
[SJocial choice is decisive and  exh ib its  a degree o f  f in a l ity  
not understood in  [theory]. H is to rica l time, u n like  the  
lo g ic a l tim e  o f  m ost soc ia l theo ry , is in  p r in c ip le  
irrevers ib le . In  a w orld  o f  h is to rica l tim e - the w o rld  we  
in h a b it - it is not exactly true tha t you cannot go back, bu t 
to go back to w here you were you cannot s im p ly  reverse 
y o u r tra c k s ; ra ther, a new  route is u s u a lly  requ ired.
(1986, p. 118)
F ina lly , a w ord needs to be said abou t the m o tiva tion  fo r action. 
A c tion  is o ften conceptua lized as be ing based on exogenous in te rests : 
on rea liz ing  goals w h ich  are given p r io r  to ac tion  itse lf. A ccord ing  to
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th is  de fin ition , action is in s tru m e n ta l to rea liz ing  goals w h ich  are based 
on in d iv id u a l preferences or, as in  the case o f some M a rx is t theories, 
class in te rests . Accord ing to Bowles and G in tis , such accounts o f action 
are inadequate . They suggest th a t, on the con tra ry , preferences and 
in te re s ts  m otivate , as w e ll as con s titu te  action  (1984, ch. 5; 1986, ch. 
5). A c tio n  there fore  engenders preferences and in te res ts , as w e ll as 
sa tis fy ing  them . To quote Bowles and G in tis :
fljn d iv id u a ls  are recognized (in th e ir ow n eyes and  in the  
eyes o f  others) by the ir acts. The s e lf as a socia l s e lf  is in  
con tinua l need o f  d e fin ition , va lida tion , and  recognition  
th ro u g h  action. J u s t as ob jects are kn o w n  by th e ir  
properties, so one’s s e lf is know n by one’s behaviour. To 
be brave is to act brave ly. To be cha rita b le  is  to g ive  
cha ritab ly . To care about peace is to vote fo r  peace or to 
dem onstra te  ag a in s t nuc lear w a r. These acts are not 
m erely in s tru m e n ta l to the ach ievem ent o f  g iven  ends, 
they  reg is te r and  create  cha racte r. A c tion  expresses  
id e n tity  and influences pe rsona l developm ent; bu t action  
also is ide n tity  and is persona l development. (1986, pp.
150 - 151)
In  o th e r w ords, ac to rs  develop th e ir  needs, pe rson a litie s , 
pow ers, a b ilit ie s  and consciousness th ro u g h  in te ra c tin g  w ith  th e ir  
e n v iron m en t. S ince n e ith e r ac to r n o r en v iro n m e n t is pregiven, bo th  
are m u tu a lly  co n s titu te d  th ro u g h  the  in te ra c tio n . Bow les and G in tis  
suggest, how ever, th a t i t  is  agents w ho assum e p r im a c y  in  th is  
re la tio n s h ip  in  th a t the y  m ay c o n tro l th e ir  o w n  deve lopm ent by 
recogn iz ing  th is  re c ip ro c ity . Hence, "people can regu la te  th e ir  own 
developm ent by c o n tro llin g  th e ir  in te rven tions  in  the tra n s fo rm a tio n  of 
th e ir  life  w orld " (1984, ch. 5, p. 17).
A c to rs , co n tin u e  Bow les and G in tis , a lso fo rm  p a r t  o f the 
e n v iro n m e n t, th a t is they  are b o th  su b je c t and ob ject. Hence the 
in d iv id u a ls  we con fron t are s im p ly  objects, as indeed, we are to  them . 
C onsequently , by  in te ra c tin g  w ith  o thers, actors define them selves. I 
quote:
In d iv id u a ls  id e n tify  w ith  o the rs  because o the rs  are  
in teg ra l to the ir in d iv id u a lity , and they act w ith  others not
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only to get but to.... determ ine w ho they  are and w ho they  
sha ll become a s social beings.... [IJndividuals constitu te  
th em se lves  in im portant part through their jo in t projects.
(Bowles and  G intis, 1986, p. 150)
It is the  constitu tive  aspec t of social re la tions w hich, Bowles and  
G in tis  argue , m otivates agen ts to ac t in w ays n o t necessa rily  in  th e ir 
im m ed ia te  in te res ts  or a s  the ir c lass d ic ta te s . People therefore  engage 
in  g roup  activ ities no t only to achieve a  ce rta in  end, b u t  to co n stitu te  
them selves as social beings.
To re c a p itu la te , social a c tio n  is "inven tion  w ith in  lim its", it 
co m p rises  several overlapping  sites , it is  h is to rica l an d  finally, it is 
con stitu tiv e . To d em o n stra te  w hat ac tion  looks like  , I shall d raw  on a 
gam e analogy (the gam e analogy is frequently  u sed  in social theory: see 
B ourd ieu , 1972, pp. 58 - 59; Bowles an d  G intis, 1986, pp. 117 - 120; 
T hom pson , 1978, p. 285). In the  gam e called  society , som e of the 
ru le s  a re  visible (e.g. laws), o th ers  a re  only p a rtly  visible (e.g. class), 
w hile  o th e rs  still a re  invisib le  (e.g. m orals). T hese  ru le s  serve to 
define , b u t  n o t d e te rm in e , th e  m ea n in g  a n d  effec tiveness of the  
s tra teg ic  b ehav iou r of the  p layers, ind iv idually  an d  a s  g roups. T hus 
s tra te g ie s  are  devised accord ing  to th e  position  of th e  p layer in the  
team  (i.e. h i s /h e r  social role and  resou rces), the  p layer's  skill and  
experience, and  the  p a rticu la r s itu a tio n  and  m om ent of play.
Society consists no t of one b u t m any  gam es. As Bowles and  G intis 
a rg u e , society  is an  ensem ble of gam es. M oreover, th ese  gam es have 
h is to rie s  and , a t the  sam e tim e, p roduce  h is to rie s . T h u s, gam es are 
played and  replayed, b u t never in exactly the  sam e way. Over tim e the 
p la y e rs  m odify  th e  ru le s , so m e tim es  d e lib e ra te ly  a n d  so m etim es 
u n in te n tio n a lly . T h is is th e  re s u lt  of th e  ex p erien ces le a rn t  from 
play ing  and  replaying  a  p a rtic u la r  gam e, an d  also from  playing o ther, 
overlapp ing  gam es. New p layers m ay jo in  a  gam e, b ring ing  w ith  them  
new  experiences an d  new  skills, and  old ones leave, tak in g  w ith  them  
th e ir  experiences and  skills. A lthough still th e  sam e gam e, G am e A is 
n o t p layed in exactly  th e  sam e w ay a s  it w as fifty y e a rs  ago. The 
com position  of its  team s have likew ise changed , a s  have  th e  skills,
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know ledge and  objectives of the  p layers. In tw enty  years tim e the  game 
will be different again - sim ilar pe rhaps, b u t  n o t the  sam e.
Som e Examples: The Making of a Social Problem.
In m ost cases social prob lem s have a  verifiable, objective basis. 
Poverty, for exam ple, is rea l and  observable. So too, is hom elessness . 
Yet p rob lem atic  cond itions do n o t alw ays p roduce  resp o n ses . C erta in  
co n d itio n s m ay be regarded  as  p rob lem s to som e people, b u t  n o t to 
o th e rs . S im ilarly , c e rta in  co n d itio n s  a re  co n sid ered  p rob lem atic  a t 
specific p laces and  periods in tim e, b u t  no t a t o thers. For in stance , the 
ren ta l sec to r is s tru c tu ra lly  prob lem atic . T en a n ts  in  the  private  ren ta l 
sec to r are  often d iscrim inated  ag a in st by  land lo rds, rea l e s ta te  agents 
an d , a s  I sh a ll show  in th e  n ex t c h a p te r , governm en ts . Yet un til 
recen tly  and , to a  degree, even now, few te n a n ts  in  A u stra lia  would 
regard  them selves as in  any  way inferior. Sim ilarly, poor h ousing  w as 
co n sid ered  p rob lem atic  in a n u m b e r of A u s tra lia n  c ities in  th e  late 
n in e te e n th  and  early  tw en tie th  c en tu rie s . The p roblem  su b seq u en tly  
"d isappeared", only to re-em erge in  th e  1970s. In o th e r w ords, the  
sam e cond itions have different m ean in g s to d ifferent g roups of people 
a t  d ifferen t tim es. W hat is p ro b lem atic  for som e is n o t for o thers . 
Sim ilarly, w h a t is problem atic a t a given tim e is no t necessarily  a t other 
tim e s . S ocial c o n d itio n s  a re  th e re fo re  n o t p ro b le m s  in  an d  of 
th em se lv e s , r a th e r  th ey  a re  m a d e  p ro b lem a tic  by  socia l a c to rs  
them selves. To quote Fuller and  Myers:
Every social problem... consists o f  an objective condition  
and  a subjective definition.... The objective condition is 
n ecessary  but not in itse lf su ffic ien t to constitu te  a  social 
problem... S o c ia l p ro b le m s a re  w h a t  p e o p le  th in k  th e y  
a re  and  i f  conditions are not de fined  a s social problem s 
by the people involved in them , th ey  are not problem s  
to th o se  people , a lthough  th e y  m a y  be p ro b lem s to 
o u ts id e r s  or sc ie n tis ts .  (1 9 4 1 b , p. 320) (o rig ina l 
em phasis)
A n u m b er of cond itions m u s t be m et before a  problem  can  be 
recognized. T allm an identifies th ree  (1976. pp . 27 - 35). The first is
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th e  p erce p tio n  of in ju stice . Inequa lities in them selves, how ever, do 
n o t necessa rily  foster a  sense  of deprivation . If a  s itu a tio n  is accepted 
a s  r ig h t or p roper there  is no sen se  of in ju s tice . Ind iv iduals m ay be 
u n h a p p y  w ith  th e ir lot, b u t  they  need  n o t e x p e c t  a n y th in g  different. 
U n m et ex p ec ta tio n s are  th en , th e  second  p recond ition . The th ird  is 
v iab le  a lte rn a tiv e s  or, m ore specifically, an  aw aren ess  of op tions. If 
th e re  a re  no op tions or if th e re  is no aw aren ess  of op tions, problem s 
a p p e a r  in so lub le . W ithou t a  so lu tion , th e re  can  be no problem . As 
T a llm an  n o tes , "choice an d  th e  a w a re n e ss  th a t  choice ex is ts  is an  
im p o rta n t e lem en t in any  problem -so lv ing  en d eav o u r.... [I]f choice is 
n o t p o ss ib le , change  is n o t poss ib le , a n d  th e  experience  of social 
in ju s tice  and  m oral indignation  is th en  futile" (1976, p. 63).
It follows th a t  s tru c tu ra l  fac to rs, w hile n o t decisive in  actually  
c a u s in g  social problem s, play a  vital role in  th e ir  recognition. In the 
f irs t  p lace, p roblem  percep tion  is d e te rm in ed  p a rtly  by  expec ta tions, 
w h ich  are, them selves, p ro d u c ts  of p rio r experiences an d  beliefs abou t 
w h a t one ough t to receive and  how  one ough t to be trea ted , as well as 
one 's "place" relative to o thers. This po in t is sum m ed  u p  by T allm an in 
th e  following extract:
The social structure... provides not only the objective basis  
fo r  the social problem s - tha t is, w h a t people see  a s  wrong  
in the  socie ty  - bu t a lso  the  d iffe ren t conditions w h ich  
enable  people to perceive issu e s  a s social problem s, (p.
83)
S tru c tu re s  are  also  im plica ted  in  p rob lem  percep tio n  th ro u g h  
the  reso u rces to w hich acto rs have access. T hese include m ateria l and  
in te lle c tu a l reso u rces  and  energy an d  com m itm ent. O th er im portan t, 
yet less obvious reso u rces, a re  problem -solv ing  sk ills  an d  experience. 
A ccording to T allm an, for exam ple, p e rso n s or g roups w ho have solved 
th e ir  im m ed ia te  p e rso n a l p rob lem s are  m ore likely to tack le  w ider 
social problem s. Skills and  experience gained in  one p a rticu la r a rea  or 
site  of problem -solving m ay - indeed, p robab ly  will - be tran sp o rted  to 
o th e r  sites . For exam ple, m any  of the  te n a n t ac tiv ists  w ho so u g h t to 
reform  V icto ria 's  ten a n cy  law s in th e  1970s are  now  seek ing  social
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reform  in o th er a reas  of the  law, as well a s  in the  a reas  of housing  and  
tax a tio n . T h u s th e  likelihood of agen ts seek ing  o u t new  prob lem s is 
in c reased  in those  who have h ad  positive problem -solving experiences 
in  th e  p a s t  for in  so doing, they  are  reaffirm ing  th e ir  id en titie s  a s  
c o n sc ien tio u s , p rogressive, h igh -p rinc ip led , m oral, etc. The dynam ic 
is exp lained  by Bowles and  G intis th ro u g h  the  concept of "constitu tion  
th ro u g h  practice." In problem  solving the  ac to r "is n o t sim ply opting for 
one social ou tcom e as opposed to an o th e r; he or she  is in  add ition  
affirm ing h is  or h e r  s ta tu s  in social life, a n d  h is  or h e r  d ign ity  by 
v irtue  of, or even desp ite , th a t  s ta tu s"  (Bowles and  G intis, 1984, ch. 4, 
p. 17).
O nce recognized a  p roblem  m u s t acqu ire  "social endorsem en t"  
(B lum er, 1971, pp. 302 - 303). Nam ely, a  p rob lem  m u s t go from  
being  a  "private trouble" to a  "public issue" (Mills, 1959, pp. 8 - 11). 
M any prob lem s fail to m ake the  tran s itio n  hav ing  e ith e r been  ignored, 
de fu sed  or "d isposed  of." A ccording to B lum er, su c ce ss fu l tra n s itio n  
does n o t d epend  on  th e  se rio u sn e ss  of a  p rob lem  or th e  in te re s t  it 
g e n e ra te s  b u t  on  th e  effo rts of th e  in te r e s t  g ro u p s  involved in  
prom oting  it. He argues:
The fa te  o f  a  social problem  d e p e n d s  g rea tly  on w h a t  
h appens in [the] process o f  mobilization. How the problem  
co m es to be  d e fin ed , how  it is b en t in re sp o n se  to 
a w a k e n e d  sen tim en t, how  it is dep ic ted  to protect vested  
in terests, a n d  how  it reflects the  p lay  o f  strategic position  
a n d  po w er [all] su g g est the im portance o f  the  process o f  
m obilization fo r  action, (p. 304)
T hese po in ts are  elaborated  on by S pecto r and  K itsuse (1973, pp. 
148 - 151). T hey  s tre s s  th e  im p o rtan c e  of th re e  key  fac to rs  in  
leg itim ating  problem s: the  power of in te res t g roups, the  n a tu re  of th e ir 
claim s, and  the stra teg ies and  m echan ism s used  in p ressing  claim s.
To take  the  first point, power derives from  su c h  factors a s  group 
m em b ersh ip , g roup  co n stitu en cy , m oney a n d  o rgan iza tion . Power in 
itself is n o t enough to guaran tee  a  successfu l outcom e, ra th e r  it m u s t be 
effectively m obilized. C ertain ly  pow erful g ro u p s have a  g rea te r chance
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of successfu lly  p ressing  a  claim  th a n  less powerful. Yet w eaker groups 
d o  su c ce ed  over m ore pow erful g ro u p s  th ro u g h  th e  carefu l, and  
som etim es fo rtu itous, deploym ent of stra teg ies.
The n a tu re  of the  claim  is sign ifican t in the  sen se  th a t  the  m ore 
focused  the  grievance and  the  claim , the  g rea te r its  chance  of success . 
A lack  of focus m akes it difficult to iso late  the  sou rce  of th e  problem , 
n o t to m en tio n  devise a so lu tion . C oherence  and  an a ly s is  a re  then , 
crucial to the  prom otion of a claim .
Equally  decisive is the  m an n e r in w hich a  claim  is expressed , the 
c h an n e ls  and  s tra teg ies em ployed and  the  aux iliary  personnel involved. 
An effective m ean s of m ak ing  a  problem  visible and  a ro u s in g  public 
aw aren ess  is th ro u g h  confron ta tion . As T allm an  p u ts  it, confron tation  
serves to jo lt  the  pub lic  o u t of its  com placency  an d  forces people to 
"take sides." He w rites, "confron tations are  the  c a ta ly s ts  w hich  enable 
social p roblem s to grow. They are  the  m eans w hich com pel a lethargic 
public to consider the  possibility  th a t all is no t well" (p. 210). In term s 
of find ing  a so lu tio n  for a p rob lem , how ever, co n fro n ta tio n  h a s  a 
n u m b e r  of d ra w b a c k s . B ecau se  of i ts  u n c o m p ro m is in g  n a tu re , 
co n fro n ta tio n  often proves inconclusive  therefo re  leaving issu e s  wide 
open.
B argain ing  is an  a lternative  to confron ta tion  and  m ay also follow 
c o n fro n ta tio n . B argain ing  ta k e s  p lace over b o th  th e  n a tu re  of the 
p rob lem  a n d  its  so lu tio n . In th e  p ro ce ss , th e  p ro b lem  a n d  the  
proposed so lu tion  m ay be redefined a n u m b er of tim es. The outcom e is 
largely con tingen t on the  reso u rces the  p a rtie s  b ring  to the  bargain ing  
p ro c e ss  (for exam p le , pow er, econom ic  a n d  "m oral" or sym bolic  
resources), and  the  way they  are deployed. T hus:
co m p ro m ises , c o n c e ss io n s , tra d e -o ffs , d e fe re n c e  to  
in fluence, re sp o n ses to pow er, a n d  ju d g e m e n ts  o f  w h a t  
m ay be w orkable - all p lay  a part in the f in a l form ulation.
This is a defining and  redefining process  in a  concentrated  
fo rm  - the  form ing, the  rew orking and  the  recasting o f  a  
collective  p ic ture  o f  th e  socia l problem , so  th a t w h a t  
em erg es m a y  be a f a r  cry fro m  how  th e  prob lem  w a s
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conceived  in an earlier s ta g e  o f  its career. (B lum er, p.
304)
The n a tu re  of the  acto rs involved is also a  significant factor in the 
leg itim iza tio n  p ro cess . Som e m en tio n  h a s  a lre ad y  b e en  m ad e  of 
p rim ary  ch a rac te rs . T here are  u su a lly  also  aux iliary  p e rso n n e l w hose 
in v o lv e m en t m ay  be decisive . T he m ed ia , p o litic ia n s , officials, 
b u re a u c ra ts  and  the jud ic iary  probably  have the  g rea tes t influence in the 
d e v e lo p m e n t of soc ia l p ro b lem s. F or exam p le , a  c a u se  m ay  be 
p rom o ted  or th w arted  sim ply on the  b a s is  of th e  type of in fo rm ation  
th a t  th e  m ed ia  re p o rt an d  th e  m a n n e r  in  w h ich  th e y  re p o r t  it. 
S im ilarly , by se ttin g  the  pub lic  agenda , po litic ian s a n d  b u re a u c ra ts  
effectively control the a re n a  of public d iscussion . C erta in  issu es  m ay be 
ra ised , endorsed , or su p p ressed  largely a t the  will of th ese  actors. T hus, 
for exam ple , e lection  tim e te n d s  to be a  period  of m ax im um  issu e  
leg itim acy . It is po litica lly  ex p ed ien t to  ra ise  is s u e s  on w h ich  a 
po litic ian , b u t  n o t h is /h e r  opponen t, is s tra teg ica lly  p laced , th ereb y  
m ak ing  a  nam e for h im /h e rse lf  an d  a ro u s in g  voter in te res t. Indeed, it 
w as by these  m eans th a t the tenancy  law reform  issue  gained legitim acy 
in  V ictoria.
Social problem s u su a lly  p a ss  th ro u g h  a n u m b er of o ther stages, 
for exam ple, finding a rem edy and  applying the  rem edy, before they  are 
"solved". T hese will n o t be considered  here . The foregoing d iscussion  
sho u ld  suffice to show  how  problem s are co n stru c ted .
To re c a p itu la te , social p ro b lem s a re  c o n s tru c te d  th ro u g h  a 
com plex  p ro cess  of defin ition and  nego tia tion . The a c tu a l con tex t of 
the  nego tia tions and  th e  reso u rces  available for b a rg a in in g  are  se t by 
s t ru c tu re s .  Yet the  w ay th ese  op tio n s a re  u tilized  in  defin ing  and  
c o n s tru c tin g  a problem  - indeed, w h e th er the  prob lem  is perceived a t 
all - d ep en d s on the  ac to rs  them selves. T heir a c tio n s  are , in  tu rn , 
in flu en ced  by th e ir  d isp o sitio n s, p rio r experiences, ex p ec ta tio n s  and  
socialization  generally. Social p roblem s therefore involve
dynam ic  processes in w hich  particular e ve n ts  d ep en d  on
prior eve n ts . The course th a t a social prob lem  ta k e s
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d e p e n d s  on the  stra teg ies em ployed  by [interest] groups, 
the  typ e s  o f  action the governm ent ta k e s  tow ard  [these] 
groups, a n d  the  im portance o f  com peting  eve n ts .... In  
brie f, th e  d e v e lo p m e n t o f  a  so c ia l p ro b le m  is a  
transactional process, in w hich  not only tactics bu t also  
v a lu e s  a n d  norm s change  a s  th e  cond itions change. 
(Tallm an, p. 221)
Law Making.
Law m aking  is an  exam ple of s tru c tu re -ag e n cy  in te rac tio n  on a 
sm all scale. A lthough a form of s tru c tu re , law s are m ore accessible and  
visible th a n  su c h  b ase  s tru c tu re s  as th e  econom y an d  su c h  s u p e r­
s tru c tu re s  a s  the  s ta te . Agents, as I sh a ll d em o n stra te  in th is  thesis , 
can  ac tually  be seen  to have an  in p u t in to  the  m aking and  rem aking  of 
laws. They are, none the less , regu la ted  by  them : law s do s tru c tu re  the  
actions of agents.
Laws, like soc ia l p ro b lem s, a re  acc o m p lish e d  th ro u g h  th e  
nego tia tions of a  w ide range of ac to rs  su c h  a s  po litic ians, governm ent 
officials, in te re s t g roups and  the  m edia. The a c tu a l outcom e depends 
on th e  n eg o tia tin g  re so u rce s  th e se  a c to rs  have  a t  th e ir  d isp o sa l - 
pow er, know ledge of the  problem , m ean s of enforcing the  legislation - 
a n d  th e  w ay th ey  a re  u tilized  in th e  b a rg a in in g  p ro ce ss . T h u s, 
leg isla tion  is, a s  N elken no tes , "a c re a tu re  of po litical ac tion  and  a 
p ro d u c t of a p a rtic u la r  h is to rica l se t of even ts an d  forces" (1983, p. 
2 1 ) .
The a c tu a l su b s ta n c e  of law s h a s  been  described  by G race and  
W ilk inson as  rep re se n tin g  "ca tegoriza tions of experience" (1978a, pp. 
254 - 257). Laws allow for ce rta in  ac ts , re la tio n sh ip s  and  problem s, 
w hile  d isa llow ing  o th e rs , for exam p le , "fair ren t"  in  th e  case  of 
la n d lo rd -te n a n t re la tions. M oreover, they  a b s tra c t an d  em body certa in  
fea tu re s  of the  phenom enon  to w hich  they  re la te  th e reb y  providing a 
w ay of looking at, an d  dealing  w ith th a t  phenom enon . For in s tan ce , 
u n d e r  th e  R esiden tia l T enancies Act, b o a rd e rs , lodgers, and  te n a n ts  
le ttin g  farm s or p rem ises  for th e ir  trad e , p ro fession  or b u s in e ss  a re  
denied the  s ta tu s  of "residential tenan ts" . Laws are  also time-specific: a
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given law  is ab strac ted  a t a p a rticu la r po in t of tim e, a t the  tim e of the  
drafting  of the  legislation. The reality  p resen ted  by th e  law  is therefore 
a sn a p -sh o t view, the  phenom enon  depicted  is frozen in  tim e. Hence 
th e  law  p re sen ts  a p a rticu la r view of reality: an  artificial view, bo th  in
su b s ta n c e  and  in time.
G race and  W ilkinson also suggest th a t  legal categorizations allow 
th e  p o ss ib il i ty  of o r ig in a tin g  a n d  tra n s fo rm in g  th e  c o n d itio n , 
re la tio n sh ip  or problem  to w h ich  they  p e rta in  (ibid, p. 257). W ith 
reg a rd  to  th e  f irs t po in t, to u se  th e  exam ple  of th e  R esid en tia l 
T enancies Act, the  Act h a s , ironically, crea ted  the  ten an cy  d isp u tes  it 
w as in ten d ed  to rem edy. C ertain ly  d isp u tes  objectively existed  prior to 
the  in tro d u c tio n  of the  Act. M any did no t, how ever, have an y  legal 
s ta tu s . For exam ple, no m a tte r  how  negligen t a  land lo rd  m igh t have 
been  in m ain ta in in g  a  property , there  w as no legal rem edy available to 
the  te n a n t to com pel the  landlord  to carry  o u t the  repa irs . Nor would a 
te n a n t in  su ch  a s itua tion  necessarily  have felt aggrieved: s /h e  would not 
have expected  o therw ise . As w as su g g ested  earlie r, w hile objective 
cond itions a re  necessa ry  they  are  no t sufficient in them selves to m ake  
a  p rob lem . U nless they  a re  recognized  as  a p rob lem  th ey  do n o t 
c o n s titu te  one. In th is  sen se , th e  T en an c ies  Act h a s  provided the  
fram ew ork for identifying problem s. It h a s  defined ten an cy  problem s 
a s  well a s  the  rem edies to deal w ith them .
W ith regard  to the  second point, tran sfo rm atio n  can  take  place in 
a  n u m b e r  of w ays. F irs tly  in app ly ing  th e  law , rea lity  is often 
reco n s tru c ted  in o rder to fit the  specified categories. Hence, problem s, 
crim es or, as I shall dem onstra te , tenancy  d isp u tes , a re  transfo rm ed  as 
they  p a ss  th ro u g h  the legal system  (Cicourel, 1968, pp. 26 - 29; Grace 
and  W ilkinson, 1978a, pp. 264  - 273; Nelken, 1983, chs. 5 an d  6). As 
C icourel a rgues, problem s are con tinually  re in te rp re ted
so  th a t [they "fit"] the  k in d  o f  logic u se d  by  legally  
orien ta ted  m em bers accustom ed  to s ta n d a rd ize d  recipes 
for exp la in in g  re la tio n sh ip s  b e tw e e n  legal ru les a n d  
conduct. Legal th inking and  a legal view  o f  social reality  
rem oves the  con tingen t fe a tu r e s  o f  e v e ry d a y  life in the
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course  o f  su ccess ive  transform ations over tim e fro m  the  
original even t or act to fin a l adjudication. (1968, p. 28)
T he im p lica tio n s  of th is  type of re c o n s tru c tio n  a re  lim ited  
p rim arily  to the  a d m in is tra tio n  of the  p a rtic u la r  leg islation . Yet law  
in d u ced  tran sfo rm a tio n s  can , and  do, have w ider social im plications. 
T his po in t is b es t illu stra ted  w ith an  exam ple. Prior to the  in troduction  
of th e  T enancies Act, person  righ ts were n o t acknow leged in V ictoria 's 
ten an cy  laws. T en an ts ' righ ts generally  w ere largely unacknow ledged. 
G e n e ra tio n s  of V ic to rian s th e re fo re  a ccep ted , m ore e x p e c te d ,  th a t 
te n a n ts  w ere no t e n tit le d  to righ ts . In conferring  perso n  rig h ts  on 
te n a n ts  the  T enancies Act h a s  changed the  previously held definition of 
r ig h ts . M ore im p o rtan tly , it h a s  tran s fo rm e d  th e  site  of te n a n ts ' 
in te ra c tio n  w ith lan d lo rd s. The Act w as in tro d u c ed  to deal w ith  a 
s itu a tio n  in w hich  te n a n ts  w ere pow erless. T h rough  its  in tro d u c tio n  
th is  s itu a tio n  h a s  changed to one in w hich te n a n ts  now  have som e legal 
pow er. C onsequen tly , the  very cond itions w hich  p rom p ted  th e  Act's 
c reation  have, th rough  th is act, been  transfo rm ed .
J u s t  as, on the one hand , re la tionsh ips, events, an d  problem s are 
re c o n s tru c te d  to fit a legal view  of rea lity , so is th e  law , in  its  
app lica tion , m odified to fit th e  reality  of th e  phenom enon  it add resses . 
W hile law s provide the  gu idelines for action , th e ir  form  and  m eaning  
derive from  the  ac to rs them selves: the  a d m in is tra to rs  an d  the  sub jec ts  
of the  leg islation  (Grace and  W ilkinson, 1978a, pp. 246  - 254). As is 
show n in  a  la te r chap ter, the T enancies Act, in its s tr ic te s t appliction, 
w as found to be too h a rs h  by the  M em bers of the  T enancies T ribunal. 
It w as leading  to the  eviction of te n a n ts  w hereas the  M em bers saw  their 
ta sk  as helping  ten a n ts . The M em bers even tually  found a  w ay around  
th is  d ilem m a th rough  the  application  of the  A ct's h a rd sh ip  clause. As a 
re su lt, th e  h a rs h n e s s  of the  Act w as am elio ra ted  an d  M em bers were 
able to carry  o u t the ir ta sk  as th ey  defined it. The w ay the  Act is now 
being  applied  is therefo re  qu ite  d ifferen t to th e  w ay it w as originally 
applied and  indeed, in tended  to be applied by its a u th o rs .
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Laws are  th en , p ro d u c ts  of agency. T he T enancies Act w as, for 
exam ple, conceived in  resp o n se  to a  perceived p roblem  in  th e  re n ta l 
m a rk e t. M oreover, it w as fram ed  in  te rm s  of th e  c o n c e rn s  a n d  
objectives of its  a u th o rs  and  according to th e ir  percep tions of the  ren ta l 
p rob lem . Yet law s are  also  resources  for social a c tio n  (Grace and  
W ilk inson, 1978a, ch. 6; H aw kins, 1984; Nelken, 1983) an d  hence , 
acco rd ing  to th e  defin ition  u sed  in the  th e s is , re p re se n t s tru c tu re s . 
They c o n s tra in  the  behav iou r and  options of ac to rs  in  som e in stan ces , 
a n d  b ro ad e n  th em  in o th ers . T hus, th ro u g h  th e  in tro d u c tio n  of the  
T enancies Act, c e rta in  op tions have been  closed to ac to rs  an d  o th ers  
opened. For all th a t  laws are accessible: they  can  be, and  invariably are, 
m odified th ro u g h  th e ir application .
Social Change.
Since, an d  no d o u b t before, T hom as M oore's tim e, people have 
so u g h t a  society free of poverty, in justice  and  oppression . Yet despite 
ou r efforts to a tta in  su ch  a society it p e rs is ten tly  e ludes u s . The efforts 
of a g e n ts  to e ra d ic a te  su c h  p ro b lem s as  poverty , in ju s tic e , and  
p re jud ice  seem  to no avail, th ereb y  fostering  the  belief th a t  "nothing 
ever changes".
T his belief h a s  also been pervasive in  social theory  in recen t years 
(A lthusser, 1971; B ourd ieu , 1972; G iddens, 1984). M uch h a s  been  
w ritten  on the  co n cep t of social rep ro d u c tio n  w hile its  co u n te rp a rt, 
social change, h a s  apparen tly  fallen by the  w ayside. Yet social change 
does occur - no t ju s t  occasionally or on a g rand  level, b u t  every day, a t 
all levels of social life. C hange m ay occu r slowly, increm en tally , and  
som etim es im perceptib ly , b u t it occurs n o n e th e less . To regard  society 
a s  u n c h an g in g  is therefo re  fu n d am en ta lly  w rong. It is also m orally  
wrong. As is e laborated  below, d iscourse, w hich  inc ludes theory, plays 
a far m ore im p o rtan t role in social p rac tice  th a n  is com m only believed. 
W hile p ra c tic e  s h a p e s  d isc o u rse , d isc o u rse  a lso  sh a p e s  p rac tic e . 
H ence, to believe th a t  "noth ing  ever changes" is  to do no th ing . To 
speak  of social rep roduc tion  is to encourage ap a th y . For th is reason  it
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is im p o rtan t to th ink  of social change, as well as of social reproduction . 
Social change needs to be acknow ledged an d  explained.
Before d isc u ss in g  th e  co n cep tu a l too ls req u ired  for su c h  an  
e n te rp r ise , it m ight be u se fu l to exam ine th e  o b stac le s  o th e rs  have 
e n c o u n te re d . It is suggested  here  th a t  th e  m ain  prob lem  is one of 
ap p ro ach . The problem  w ith categorizing action  and  agency h a s  already 
b een  no ted . It w as suggested , m oreover, th a t  the  u p sh o t is a  d isto rted  
view b o th  of action  and  agency. The seem ing  inab ility  of th eo ris ts  to 
a c c o u n t for social change  is th e  b y -p ro d u c t of a s im ila r prob lem , 
nam ely , w h a t is referred to here  a s  the  "snap-sho t" techn ique  of social 
a n a ly s is . T h is m eth o d  re lies  on  b ra c k e tin g  se c tio n s  of ac tio n , 
re la tio n sh ip s  and  events - freezing them  in  a  m o m en tary  pose - and  
g en era liz in g  "totality" from  th ese  sec tio n s . T h u s , for exam ple, for 
B erger an d  L uckm ann , the  d ialectical p ro cess  be tw een  s tru c tu re  and  
a g en cy  c o m p rise s  th ree  d is tin c t m om ents:  firstly , e x te rn a liz a tio n  
w h ereb y  society  is p roduced ; secondly , ob jec tiva tion  w hereby  society 
co n fro n ts  its  p ro d u cers; and  th ird ly , in te rn a liz a tio n  or socia liza tion  
(1966, chs. 2 and  3). The nam es are d ifferent in B ourd ieu 's analysis, 
b u t  th e  c o n c e p ts  a re  e s s e n tia lly  th e  sa m e ; for ex am p le , for 
in te rn a liza tio n , read  " in te rnaliza tion  of ex ternality"; for objectivation, 
read  "externality  of in ternalization" (1972, ch. 2). G iddens show s som e 
a w aren ess  of the  problem  of b racketing . He in fac t s ta te s  th a t  events 
a n d  in te ra c tio n s  c an n o t be frozen. Tim e, he  a rg u es , "refuses to be 
elim inated" (1976, p. 75). He con tinues th a t  action  does no t co n sis t of 
d isc re te  even ts or ac ts , only s im u lta n e ity  (1984, pp. 1 - 28). Yet 
co n cep tu a liz in g  ac tion  as s im u ltan e ity  is only rep lac in g  one form  of 
b rack e tin g  w ith  ano ther: agency and  s tru c tu re  are  now  fused together 
a n d  p rocess tu rn ed  in to  "instances". For exam ple, s tru c tu re s  are  seen 
by G iddens to be "both m edium  and  ou tcom e of th e  rep ro d u c tio n  of 
p rac tices . S tru c tu re  en te rs  s im u ltan eo u sly  in to  the  co n stitu tio n  of the 
ag en t an d  social p rac tices , and  "exists" in  th e  g en era tin g  m om en ts of 
th is  constitu tion" (1979, p. 5).
It is argued  here th a t analysing  sec tio n s of p rocess reveals ju s t  
th a t, sections of history, of re la tionsh ips, of to tality . It does no t allow an
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u n d e rs ta n d in g  o f  totality. This can  only be understood  by analysing the 
to ta lity , th a t  is re la ting  events and  re la tio n sh ip s  - p a s t, p re se n t and  
fu tu re  - w ith one another.
W hile the  sn a p -sh o t techn ique  of ana ly sis  succeeds in cap tu rin g  
the  d ialectical n a tu re  of the  re la tionsh ip  betw een  s tru c tu re  an d  agency 
it fails to cap tu re  the  h isto rical dynam ics of the  re la tionsh ip . W ithout 
h is to ry , ac tio n  is frozen in to  a p a tte rn  of p e rp e tu a l rep ro d u c tio n . 
P ro cess  is stifled  and  social ch an g e  is acco rd ing ly  den ied . In the  
in te rac tio n  betw een s tru c tu re  and  agency, each  is tran sfo rm ed . E ach 
s i tu a t io n  is d ifferen t, e ach  a c tio n  a n d  its  re p e rc u s s io n s  sligh tly  
d ifferen t, even th e  a g en ts  them se lves a re  d ifferen t. To p a ra p h ra se  
C onnell, w h a t I do today m ay se e m  the  sam e as  w h a t I did yesterday  
b u t  it is not. S im ilarity  and  likeness shou ld  n o t be confused  w ith  one 
a n o th e r  (Connell, 1983, p. 149). Hence, tom orrow  I will have different 
reso u rces  a t m y d isposal, d ifferent experiences, and  different objectives 
a s  a re su lt of w hat I did today. As Connell correctly observes:
The continuity, the  persistence  through tim e [of structure] 
does not have the ontological structure o f  a  r e p r o d u c e d  
i d e n t i t y , but that o f  an in te l l ig ib le  success ion. . . .  [What] is 
"reproduced"... is not a  "relation" or a  "struc tu re" bu t a  
s i t u a t i o n f a n d  th a t is not s tric tly  reproduced, bu t 
genera ted  out o f  a situation before. (1983, pp. 149 - 150) 
(original em phasis)
A nother problem  w ith the  sn a p -sh o t m ethod  of analysis  is th a t it 
d en ies  th e  h is to rica l con tex t w ith in  w hich  p o ss ib ilities  a rise  an d  are 
tran sfo rm ed . W ith each  ac tion  new  possib ilities are  opened u p  while 
o th e rs  are  closed. As T hom pson  argues, "each m om ent, each  "now", 
sh o u ld  n o t be seen  as a  frozen m om ent of the  in te rsec tio n  of m ultiple 
s u b o rd in a te  a n d  d o m in a n t d e te rm in a tio n s  b u t  a s  a  m o m en t of 
b e co m in g , of a lte rn a tiv e  possib ilities" (1978, p. 295). B racketing  
p re c lu d e s  th e  d ev e lo p m en t of p o ss ib ilitie s  a n d  of soc ia l ch an g e  
p rec ise ly  b e c a u se  it focuses on a n  in s ta n t  of ac tion , or ra th e r , an  
in s tan t of stasis.
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A nother problem  in  theorizing social change re la tes to theorizing 
th e  n a tu re  of the  re la tio n sh ip  be tw een  s t ru c tu re  a n d  agency. In 
a tte m p tin g  to avoid the  tra p s  of e ith e r  s tru c tu ra lism  or v o lu n ta rism  
th e o r is ts  a re  often c au g h t them se lves. B ou rd ieu , for exam ple, h a s  
so u g h t a  m iddle-ground so lu tion  to the  dilem m a th ro u g h  the  concept of 
"invention w ith in  limits." Yet in h is  analysis, he  is unw ittingly  cau g h t in 
the  s tru c tu ra lis t  trap .
B o u rd ieu 's  a n a ly s is  h in g es  on w h a t he  te rm s  "hab itu s": a
co n cep tu a l device u sed  to link  s tru c tu re  w ith  agency (1972, pp. 78 - 
87). H ab itu s  is bo th  a p roduct of s tru c tu re  and , th ro u g h  the  m ediation 
of p ra c t ic e s  w h ich  a re  th e m se lv e s  p ro d u c ts  of s t r u c tu r e ,  th e  
reproducer  of s tru c tu re .
H a b itu s  refers, on th e  one h a n d , to th e  " in te rn a liza tio n  of 
ex ternality" (ibid, pp. 79 - 82), nam ely  th e  "d ispositions" (a ttitudes, 
th o u g h ts ,  p e rc e p tio n s  a n d  ac tion ) p ro d u c e d  in  a g e n ts  th ro u g h  
so c ia liz a tio n . A ccord ing  to B o u rd ieu , so c ia liz a tio n  is in v a riab ly  
com plete. He s tre sse s  th a t  th e re  can  be no in d ep e n d en t e lem ents in 
a n  a c to r 's  m ak e-u p . R ather, "subjectivity" is a  p ro d u c t of objective 
conditions. The individual effectively em bodies s tru c tu re ; s /h e  is in  no 
sense  ex ternal to it (ibid, pp. 86 - 87).
T h rough  h a b itu s  th en , a g en ts  a re  enveloped by s tru c tu re  as, 
indeed , is h isto ry . T hus h a b itu s  in teg ra te s  th e  p re se n t w ith  th e  past, 
and  the  fu tu re  w ith  the p re sen t and  therefore p a st. H ab itu s is bo th  the 
p ro d u c t of h isto ry  and the p roducer of history:
The h ab itu s , the product o f  h isto iy , produces individual and  
collective p rac tices, and  hence h istory, in accordance w ith  
th e  sc h e m e s  en g en d e red  by  h is to ry . The  s y s te m  o f  
d isp o sitio n s - a p a s t  w h ich  su rv ives  in the  p re se n t and  
te n d s  to p e rp e tu a te  i ts e l f  into th e  fu tu r e  in p ra c tices  
according to its principles, an  ex tern a l law  relaying the  
continuous exercise o f  the law  o f  externa l necessities... is 
the  principle o f  the continuity and  regularity... in the  social 
world, (ibid, p. 82)
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We are  left then , w ith  a  society in w hich  agency is su p p re ssed  
a n d  s t ru c tu re s  p erp e tu a lly  rep roduce  th em se lv es. T h ro u g h  h a b itu s , 
s t ru c tu re s  rep roduce  - indeed, end lessly  rep ro d u ce  - them selves. As 
B ourd ieu  p u ts  it:
The habitus is the work of inculcation and appropriation 
necessary in order for... the objective structures (for 
example, of language, economy, etc.) to succeed in 
reproducing themselves more or less completely, in the 
form of durable dispositions, in the organisms (which one 
can, if one wishes, call individuals) lastingly subjected to 
the same conditionings, and hence placed in the same 
material conditions of existence, (ibid, p. 85)
B ourd ieu  does no t m ean  th a t society is rep roduced  in exactly the 
sam e  form  over and  over again . Yet a t th e  sam e tim e, he  a p p ea rs  to 
d en y  th e  possib ility  of deviating  from, let a lone , b reak in g  o u t of the  
rep roductive  ru t. To quote Bourdieu:
Because the habitus is an endless capacity to engender 
products whose limits are set by the historically and 
socially situated conditions o f its production, the 
conditioned and conditional freedom it secures is as 
remote from a creation of unpredictable novelty as it is 
from a simple mechanical reproduction o f the initial 
conditionings, (ibid, p. 95)
For G iddens, social rep roduc tion  an d  tran sfo rm a tio n  a re  m ore 
problem atic . For him  they  are opposite sides of the  coin. R eproduction 
is therefore alw ays a m a tte r  of the  p roduction  of social rela tions, and  of 
change . To quote  G iddens, "change is regarded  as in h e re n t in every 
c irc u m sta n ce  of the  rep roduc tion  of a sy stem  of in te rac tio n , b ecau se  
every ac t of rep roduc tion  is ipso facto an  a c t of p roduction , in w hich 
soc ie ty  is c rea ted  a fre sh  in  a novel se t of c ircu m stan ces"  (1977, p. 
123). A gents, m oreover, p o ssess  the  pow er to in te rvene  in the  world 
to m a in ta in  or tran sfo rm  it. They also have th e  pow er to refra in  from 
in terven ing . Therefore, accord ing  to G iddens, each  ac t carries  w ith  it 
th e  possib ility  of social change (1979, pp. 114, 210).
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Having posed the  problem , however, G iddens fails to solve it. At 
critical m om en ts he  evades the  issue , falling b ack  in stead  on the  safer 
g ro u n d  of rep ro d u c tio n . T h u s the  p o ten tia l for change  is con ta ined  
th ro u g h  social sy s tem s w hich  e n su re  th e  rec u rs iv en e ss  of social life 
(1979, pp. 76 - 81). The no tion  of social sy s tem s, a s  em ployed by 
G id d e n s , e s se n tia lly  c o rre sp o n d s  w ith  th e  m ore com m only  he ld  
defin ition  of social s tru c tu re , nam ely  "visible p a tte rn s"  of rep roduced  
and  reg u la r social p ractices. T hrough  s tru c tu re s , social system s "bind" 
tim e a n d  space . Social sy s tem s therefo re  ex ist - indeed , p e rs is t - in 
tim e-space .
The p o ten tia l for social change is also  c o u n te rac te d  by  acto rs ' 
te n d e n c ie s  to w ard s  ro u tin iza tio n  w h ich  s te m s  from  a  psychological 
need  for "ontological security" (1984, pp . 60  - 64). The drive for 
ro u tin iz a tio n  c a u se s  a c to rs  to strive , a lb e it u n c o n sc io u s ly , for the  
secu rity  of the  know n: "the fam iliar is rea ssu rin g ; an d  the fam ilia r in 
social se ttings is created and  recreated through hum an  agency itself, in 
the dua lity  o f  structure" (1979, p. 128) (original em phasis). Not only 
is rou tin iza tion  a m ean s of chanelling  and  m anaging  ten sion  for change, 
it also serves to e n su re  the  co n tin u ity  of social p rac tice . As G iddens 
a rgues, "rou tine  is in tegral b o th  to th e  co n tin u ity  of th e  personality  of 
the agent, a s  he or she moves along the  p a th s  of daily activities, and to 
the in s titu tio n s  of society, w hich are su c h  only th ro u g h  th e ir continued 
reproduction" (1984, p. 60).
A flip of th e  coin and  p resto , ro u tin iza tio n  ca rrie s  w ith  it the  
p o ss ib ility  of d e ro u tin iz a tio n : d u a lity  of s t ru c tu re  em bod ies b o th
co n tin u ity  an d  d isc o n tin u ity  (1979, pp. 220  - 223). D erou tin iza tion  
m ay com e a b o u t in a n u m b er of w ays. For exam ple, it m ay be an  
in te n d ed  c o n seq u e n ce  of social re p ro d u c tio n  th ro u g h  techno log ical 
innovation  or social m ovem ents. The sou rce  of derou tin iza tion  in th is 
in stan ce  is "internal" to society. D eroutin ization  m ay also have "external" 
sou rces su ch  as  n a tu ra l d isasters , war, cu ltu ra l contact.
D erou tin iza tion  m ay, b u t  need  no t, lead to "critical s itua tions"  
w hich, in  tu rn  m ay, b u t again , need not, lead to social change. The
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d is ru p tio n  of ro u tin e  se rv es to u n d e rm in e  accep ted  a tt i tu d e s  an d  
p rac tices , therefore  in c reas in g  the  possib ility  of change. As G iddens 
explains:
The disruption and the deliberately su s ta in ed  a tta ck  upon  
th e  ordinary routines o f  life p roduce  a  high degree  o f  
anx ie ty , a "stripping aw ay" o f  the  socia lized  re sp o n ses  
a sso c ia ted  w ith  the  security  o f  the  m a n a g em en t o f  the  
body and  a predictable fra m e w o rk  o f  social life. Such  an  
upsurge  o f  an x ie ty  is e xp re ssed  in  regressive  m odes o f  
behaviour, a ttacking  the  fo u n d a tio n  o f  the  basic security  
s y s te m  grounded  in tru st m a n ife s te d  to w a rd s  o thers.... 
[Eventually] a process o f  "resocialization" ta k e s  p lace  in 
w hich  an  a ttitude  o f  trust... involving identification w ith  
authority figures, is re-established. (1984, pp. 63 - 64)
A no ther flip of the  coin an d  we a re  to ld  th a t  th e  p o ten tia l for 
change need not be realized. Instead , "a k ind  of 'spo t welding' of social 
in s titu tio n s"  ta k e s  p lace, th e reb y  m ak in g  th em  re s is ta n t  to fu r th e r  
change (1979, p. 229). So again  we a re  left w ith  a n  im age of society 
ch ronically  rep roducing  itself.
It is suggested  th a t  G iddens' ana ly sis  show s u n d u e  concern  with 
q uestions of w hen (i.e. w h e n  does change occur?) and  how  m u ch  (i.e. 
to w h a t degree  a re  ag en ts  agen ts?). W ith regard  to the  firs t point, 
change  o ccu rs  co n stan tly . Every in te rac tio n  betw een  s tru c tu re s  and  
a g e n ts  r e s u l t s  in  th e ir  t r a n s fo rm a tio n  - h o w ev er sm a ll  a n d  
im percep tib le . W ith regard  to the  second , th e re  a re  no h a rd  an d  fast 
ru le s . As Bowles an d  G in tis a rg u e , a g en ts  have  p rim acy  in  th e ir  
in te ra c tio n s  w ith  s tru c tu re s . They have the  p o te n tia l  to con tro l the 
in te rac tio n  th ro u g h  th e ir  recogn ition  of the  rec ip roca l n a tu re  of the  
re la tio n sh ip . Yet h is  p o ten tia l need  n o t be rea lized . W ith o u t th is  
recognition, it appears  to agen ts th a t  s tru c tu re s  are  p reco n stitu ted  and 
im penetrab le . W ith it, however, ag en ts  m ay be able to c o n s tru c t new  
realities, rea lities of their  choosing.
T his b rings u s  b ack  to the  m a tte r  of d isco u rse . Theory w hich  
c an n o t explain , le t alone acknow ledge, social change is flawed firstly, 
because  it m isrep resen ts  reality, and  secondly, b ecau se  it encourages  a
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view  of ch ro n ic  social rep ro d u c tio n . As su g g ested  above, d iscou rse  
he lp s sh a p e  prac tice  and  vice versa. It is n o t sim ply th e  expression  of 
ideas an d  consciousness, b u t a  m aker  of ideas and  consciousness. The 
w ay we sp eak  and  th in k  also affects ou r actions. T hus to m ake h istory  
is to m ake language, b u t  to m ake language is also to m ake history . As 
M arcuse notes:
A t p re se n t, only a  sm all part o f  this huge, truly underlying  
popu la tion  is moving and  is aw are. To help ex ten d  th is  
m ovem ent and  th is a w a ren ess  is the  constan t ta sk  o f  the  
still isolated radical groups. To prepare the ground fo r  th is  
d eve lo p m en t m a kes  the em ancipation  o f  c o n sc io u s n e s s  
still the prim ary ta sk .... Political practice still d e p en d s  on  
theory... on education, persuasion  - on R eason. (1972, p.
132)
O nce we s ta r t  to th in k  , m oreover ta lk , a b o u t social change we 
m igh t be able to play a m ore positive role in the  ch an g es th a t  clearly 
take  place ab o u t u s  and  eventually , and  correctly, a ssu m e  contro l over 
ou r own personal lives and social histories.
T he following c h a p te rs  are  in ten d ed  as  a c o n tr ib u tio n  to th is  
e n te rp r is e :  m y ob jec tive  is to ex p lo re  th e  c h a n g e s  w h ich  th e  
in troduc tion  of the T enancies Act h a s  produced . W hile the  Act h a s  not 
revo lu tion ized  la n d lo rd -te n a n t re la tions, the  su g g estio n  is th a t  it h a s  
p roduced  a n u m b er of im p o rtan t changes to the  private  ren ta l m arket. 
As one te n a n t activ ist conceded:
The A ct h a sn 't changed  ten a n ts  into non -tenan ts.... You  
c a n ’t j u s t  turn a ten a n t into a  p roperty  holder through  
ten a n c y  law  reform .... You c a n ’t change  land lords into  
som eth ing  else. There are still landlords and  tenan ts. The  
A ct hasn 't changed that.
W hat has  changed , however, is th e  w ay lan d lo rd s  an d  te n a n ts  
in te rac t w ith  one ano ther. In th a t  th e ir  pe rcep tions an d  skills have, as 
a re su lt changed, the  agen ts them selves have also been  transform ed. In 
addition , new  s tru c tu re s  su c h  as d isp u te  reso lu tion  m ech an ism s have 
b een  c re a te d , a s  well a s  new  se ts  of a c to rs . H ence, th ro u g h  the
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in tro d u c tio n  of th e  T en an cies  Act, b o th  th e  c o n te x t w ith in  w hich  
lan d lo rd s a n d  te n a n ts  opera te  an d  the  a c to rs  have changed . T hese 
ch an g es have, m oreover, im p lica tions for fu tu re  h o u s in g  reform ers. 
They c a n n o t sim ply  reverse  th e ir  trac k s , to u se  Bowles' a n d  G intis ' 
term inology, b u t  m u s t plot a new  course  of social action  b ased  on the  
ac tions of p re sen t-d ay  reform ers ju s t  a s  th ey  them selves have h ad  to 
do. This dynam ic is explored in the  following ch ap te r w hich  considers 
the  w ays in w hich social reform ers and  governm en ts have tack led  the  
ren ta l problem  in th e  p a s t and  how  th e ir efforts have fed in to  those  of 
p resen t-d ay  reform ers.
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Chapter 3
Private Rental H ousing in A ustralia: A Sector in Decline
There is a  p lace in the com m unity  fo r  S ta te  ho u ses a n d  
there is a place fo r  rented houses to provide fo r  the  needs  
o f  som e people in the com m unity; b u t there  is no doub t 
th a t w h en  the housing problem  is v iew ed  fro m  the  proper 
angle one m u st conclude inevitably th a t hom e ow nersh ip  
should  be the basis o f  the approach to its solution. (W. M.
B ourke, CPD, 1955, vol. 6, p. 865)
T h is  c h a p te r  d e sc r ib e s  th e  c o n te x t from  w h ic h  V ic to ria 's  
R esiden tia l T enancies Act em erged an d  in w hich  it opera tes . It begins 
by se ttin g  o u t th e  role of the  p rivate  re n ta l sec to r w ith in  th e  larger 
A u s tra lia n  h o u sin g  system , b o th  h isto rica lly  a n d  in its  con tem porary  
contex t. I a rgue  th a t th e  private ren ta l sec to r is a  sec to r in decline. I 
suggest, m oreover, th a t  the  m ain  cau se  for its  decline is its  inability  to 
provide a d eq u a te  h o u s in g  a t a n  affordab le  cost. However, h o u sin g  
ideologies an d  pub lic  policy have a lso  c o n tr ib u te d  to th e  p ro cess  of 
decline . The c h a p te r  co n c lu d es  by  c o n s id e rin g  how  th e  p rob lem  of 
private  ren ta l h ousing  h a s  been  defined an d  tack led  in V ictoria p rior to 
and  includ ing  the  R esidential T enancies Act.
H ousing Tenure in Australia: the D ecline o f Private R ental H ousing and 
the R ise of Hom e Ownership.
It is difficult to e s tab lish  w ith  any  ce rta in ty  th e  ex ten t of ren ta l 
h o u sin g  and , conversely, of hom e ow nersh ip  prio r to th e  1911 cen su s . 
A ccording  to  B u tlin  (1964, p. 259), le ss  th a n  h a lf  of A u s tra lia 's  
p o p u la tio n  w ere te n a n ts  a t th e  tu rn  of th e  cen tu ry . M ore rec en t 
s tu d ies , however, su g g est th a t  ten an cy  levels w ere m u ch  h igher. For 
exam ple, in a s tu d y  of Sydney, Ja c k so n  (1970) found th a t  on the  eve of 
th e  1 8 9 0 s d e p re ss io n , 70 p e rc e n t of th e  c ity 's  dw ellings w ere 
te n a n te d . Dingle and  M errett (1972) d raw  s im ila r co n clu sio n s from
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th e ir  s tu d y  o f ten u re  groups in  la te  n in e te e n th  c e n tu ry  M e lbou rne . 
A cco rd ing  to D ingle and M erre tt, p riva te  ten an ts  in  M e lbou rne  ranged 
from  59 to 65 percen t o f households between 1891 and 1911. These 
s tud ies  therefore suggest tha t, a t least in  M e lbou rne  and Sydney, the 
average w o rk in g  m an  d id  no t own h is  own hom e in  the  n in e te e n th  
c e n tu ry .1 S ubsequent censuses show  th a t th is  tre nd  preva iled  in  the 
u rb a n  areas u n t i l  the 1930s. For the p o p u la tio n  a t large, however, 
hom e ow nersh ip  p redom ina ted  over re n tin g  - a lb e it on ly  s lig h tly . As 
Table 1 shows, a t 45 percent, tenancy levels fo r the  w ho le  o f A u s tra lia  
were m a rg in a lly  less th a n  home ow nersh ip  levels in  1911. B y  1921, 
they had dropped to 41 percen t w here the y  rem ained u n t i l  a fte r the 
Second W orld W ar.
Tenure  p a tte rn s  in  V ic to r ia  c lose ly co rrespond  w ith  A u s tra lia n  
pa tte rns . The m a in  difference between them  is th a t in  V ic to ria , home 
ow nersh ip  has always been s lig h tly  h igher.
1 W hile low by A ustra lian  standards, these levels of home ownership are h igh compared 
to o ther W estern countries. For example, home ow nersh ip  levels were no more than  
ten percent in  the U.K. in  the late nineteenth cen tu ry  (Hayward, 1986, p. 214), while 
in  the U.S. only three cities of more than  100,000 popu la tion  had home ownership 
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The predom inance o f p riva te  re n ta l hous ing  in  u rb a n  areas in  the 
la te  n in e te e n th  and ea rly  tw e n tie th  cen tu ries  is re la ted to tw o factors, 
nam e ly  in d u s tr ia liz a tio n  and u rb a n iz a tio n  (see B u rn e tt, 1978, ch. 3; 
H arloe, 1985, pp. 1 - 17). D em and fo r an easily  accessible fo rm  o f 
ten u re  was generated by the g row th  o f a low -incom e and property less 
la b o u r force in  the cities. E m ploym ent was h ig h ly  unstab le , and so, as a 
re su lt, was re s id en tia l loca tion  (Davison, 1978, pp. 176 - 177). Given 
the  fre q u e n t need to fin d  em p loym ent the  w o rk fo rce  was necessarily  
m obile . F u rthe rm o re , em ploym ent o p p o rtu n itie s  were concentra ted in  
or nea r the  c ities  w here land  values tended to  be very h ig h  (Davison, 
1978, pp. 181 - 182; D ingle and M e rre tt, 1972, pp. 24 - 25). The 
c o m b in a tio n  o f h ig h  h o u s in g  costs and  lo w  incom es m ade home 
ow nersh ip  im possib le  fo r the m a jo rity  o f w orkers. G iven th e ir  need for 
flex ib le  and accessible housing , p riva te  re n ta l accom m odation  was the 
m ost su ita b le  tenu re  fo rm  fo r the  bu rgeon ing  w o rk in g  class. Indeed, 
they had lit t le  choice bu t to ren t.
On the supp ly  side, there was an increase in  sm a ll investors such 
as b u ild e rs , re ta ile rs  and m a n u fa c tu re rs  w ith  c a p ita l to  inves t. In  
M e lbou rne , D ing le  and M e rre tt have show n th a t a t the  tu rn  o f the 
ce n tu ry  m ost o f the re n ta l accom m odation was provided by sm a ll local 
in ves to rs  (1977, pp. 11 - 18). They w rite , ” [ i] t  appears th a t those 
invo lved in  b u ild in g  the  sub u rb , in  p rov id ing  i t  w ith  essentia l services, 
the  lo c a l "s h o p o c ra c y ", and  th e  m a n u fa c tu re rs  w ho  c rea ted  
e m p loym e n t, a ll these people also p h y s ic a lly  ow ned a s ig n if ic a n t 
p ro p o rtio n  o f the sub u rb s  and housed m any o f its  res idents" (pp. 12 - 
13).
R en ta l ho us ing  and p rope rty  genera lly  were considered good and 
sound inves tm en ts . C e rta in ly  there  were o th e r in ve s tm e n t avenues 
open to sm a ll inves to rs  such as banks, b u ild in g  societies and stocks, 
p a r t ic u la r ly  m in in g . However, a t an estim a ted  ra te  o f re tu rn  o f 10 
pe rcen t in  the  1890s, re n ta l in ve s tm en ts  offered fa r h ig h e r ra tes o f 
re tu rn  th a n  tra d in g  banks, whose ra te  o f re tu rn  a t the tim e averaged 
4.3  pe rcen t (S ilberberg, 1975, p. 214) and b u ild in g  societies w h ich
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averaged 5.5 percen t (Butlin, 1964, pp. 263 - 264). Investing in  ren ta l 
p ro p e rty  h a d  th e  added  a ttra c tio n  of cap ita l g a in s .2 P rivate  re n ta l 
h o u s in g  th e re fo re  p rovided a  co n v en ien t a n d  p ro fitab le  in v es tm en t 
o u t le t  for sm a ll in v e s to rs , w hile  a t  th e  sa m e  tim e  b e n e fittin g  
landow ners an d  financial in te res ts .
The low and  u n ce rta in  w ages of te n a n ts  m ade th em  vu lnerab le  to 
in v es to rs  a n d  developers w hose p rim ary  co n cern  w as w ith  profits, n o t 
th e  w elfare  of th e  poor. T h ese  fac to rs , co m b in ed  w ith  m in im al 
g o v ern m en t reg u la tio n  of th e  re n ta l m ark e t, he lped  g e n era te  s u b ­
s ta n d a rd  accom m odation , over-crow ding an d  su c h  p rac tices  a s  rack- 
ren tin g  w hereby te n a n ts  w ould su b -le t room s to indiv iduals and  families 
often a t  re n ts  h igher th a n  th ey  w ere paying  for a n  en tire  house . One 
u p s h o t  of th is  w as th e  c rea tio n  of s lu m s  w h ich  afflicted  all m ajor 
A u s tra lia n  cities u n til well in to  the  1940s (on M elbourne, see S e lec t  
C om m ittee o f  Inquiry on the  H ousing o f  the  People in the  Metropolis, 
1913; R oyal C om m ission on H ousing o f  the  People in the  Metropolis, 
1915 - 1918; R eport o f  the  H ousing  Investiga tion  a n d  S lu m  Board, 
1936 - 37) .
D espite  the  sec to r 's  obvious in ad eq u ac ies , private  ren ta l hou sin g  
rem a in ed , for a  long tim e, th e  m ain  te n u re  for A u s tra lia 's  u rb a n  
popu la tion . Its im portance , however, declined  a fte r th e  Second W orld 
W ar an d  w as never re -estab lished . A lthough it con tinued  to be a  m ajor 
p rov ider of accom m odation , o th e r h o u sin g  op tions w ere being  opened 
u p , n a m e ly  p u b lic  re n ta l  h o u s in g  a n d , m ore  im p o rta n tly , hom e 
ow nersh ip . The la tte r  grew  rap id ly  in  the  1950s and  1960s and  since 
the  la te  1960s h a s  been  s tab le  a t a ro u n d  70 p e rcen t of all househo lds. 
A fter th e  com ing  in to  o p e ra tio n  of th e  f irs t C o m m o n w ea lth -S ta te  
H ousing  A greem en t (CSHA) in  1945, th e  p u b lic  re n ta l  sec to r a lso  
expanded  rapidly. By 1954, for exam ple, it acco u n ted  for four p e rcen t 
of to ta l h o u s in g  stock , a lth o u g h  due  to th e  sa le  of re n ta l s to ck  to
2. Silberberg shows that between 1881 and 1891, admittedly a boom decade, the 
average rate of return on urban investment in Melbourne was 34 percent (1975, p. 
216).
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te n a n ts  the  sec to r 's  su b seq u e n t grow th w as less sp ec tacu lar. Since the 
1950s it h a s  c o n s is ten tly  h o u se d  a b o u t five p e rc e n t of A u s tra lia 's  
househo lds.
The failings of th e  private  ren ta l sec to r ac tu a lly  c o n trib u te d  to 
the  developm ent of a lternative  housing  te n u re s  an d  hence, to the  ren ta l 
sec to r 's  own decline. Poor conditions in th e  p rivate  re n ta l sec to r were 
d irectly  responsib le  for the  se ttin g  u p  of pub lic  h o u sin g  a u th o ritie s  in 
V ictoria an d  New S ou th  W ales. Some a u th o rs  have suggested  th a t  th is  
is a lso  one of th e  fac to rs  b eh in d  th e  g row th  of hom e o w n ersh ip  
(Connell an d  Irving, 1980, pp. 188 - 189, 205; H ayw ard, 1986, pp. 
215 - 216; W heatley, 1980, pp. 228 - 230). C onnell an d  Irving po in t 
o u t, for exam ple, th a t  governm en t sp o n so rsh ip  of hom e ow nersh ip  
cam e a t tim e of in tense  te n a n t m ilitancy an d  u n res t:
H ousing  policy [b e tw een  1890 a n d  1930] fu n c tio n e d  to 
d e fu s e  w o rk in g -c la ss  c a m p a ig n s  a g a in s t reca lc itran t 
landlords, rent profiteering and  "rack renting".... T hese  
cam paigns w ere particularly im portant in su b u rb s  w here  
grea t tracts o f  working c la ss housing  w ere o w ned  by one  
landlord. A s  the  housing  shortage  in the  cities grew , 
fo rc in g  up  rents, trade  un ions a n d  local o rgan iza tions  
d e m a n d e d  rent control. S ign ifican tly, the  periods w h en  
rent control w as taken  up as  an  issu e  by Labor politicians 
co inc ided  w ith  the  perio d s o f  g re a te s t  w ork ing  c la ss  
militancy: the period 1910 - 20  and  the depression  o f  the  
1930s. (1980, p. 205)
T hus, from being a m ajor ten u re  a t th e  tu rn  of th e  cen tury , private 
ren ta l h o u sin g  now  h o u ses less th a n  one fifth of A ustra lia 's  households. 
The p riva te  re n ta l sec to r h a s  also becom e in creas in g ly  re s id u a l  (see 
Bovaird et. al, 1985, pp. 6 - 9 ;  H arloe, 1985, pp . 94  - 103; Paris, 
1984a, pp . 1081 - 1082, 1095 - 1097; W atson , 1986). W ith the  
g row th  of a lte rn a tiv e  h o u s in g  te n u re s ,  th e  p riv a te  re n ta l  s e c to r  
increasing ly  a ssu m ed  a  "stepping stone" function .
For th o se  w ith  flexible h o u s in g  n eed s  su c h  as  th e  young  and  
m obile, p riva te  re n ta l accom m odation  is p robab ly  th e  m ost su itab le
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form of housing . As Table 2 show s, te n a n ts  in the  private ren ta l secto r 
are likely to be fairly young. For A ustra lia  a s  a whole, the  u n d e r 30 age 
group com prised 43 p e rcen t of all private  te n a n ts  in 1981. In Victoria, 
the  p roportion  w as m arginally  h igher a t 45 percen t. F u rtherm ore , over 
tw o-th irds of a ll  househo ld  heads u n d e r 20, and  one-th ird  u n d e r th irty , 
lived in the  private ren ta l sector. T ables 3 and  4 fu rth e r  show  th a t  a 
large proportion  of p rivate  te n a n ts  are  single, w ith  th e  m ajority  having 
never been  m arried . In fact, a lm ost h a lf of A u stra lia 's  ho u seh o ld s who 
have never m arried  ren ted  privately in 1981.
Table 2: Age o f H ousehold Heads, Australia and Victoria, 1981. (%)
Owner/ Public Private Total
Purchasers Tenants Tenants
A V A V A V A V
< 20 0.2 0.2 0.7 0.7 3.5 3.1 0 .9 0 .8
20 - 29 10.3 10.3 18.1 15.9 39.7 41.6 16.8 16.4
30 - 39 23.0 23.0 22.0 19.7 23.5 23.0 22 .9 22 .7
40 - 49 19.2 19.4 15.7 13.7 12.0 11.5 17.3 17.6
50 - 59 19.7 19.9 16.2 15.1 9.3 9.3 17.2 17.6
60 - 69 15.6 15.1 14.7 16.7 6.3 6.1 13.7 13.5
70 + 12.0 12.1 12.7 18.2 5.7 5.3 11.1 11.4
TOTAL 100.0 100.0 100.1* 100.0 100.0 99.9* 99.9* 100 .0
Source: ABS Census, 1981 
* Do not sum  due to rounding
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Table 3: Marital Status of Household Heads, Australia and Victoria,
1981.(% )
O w ner/ Public Private Total
P u rc h ase rs T e n a n ts T e n a n ts
A V A V A V A V
N ever M arried  6 .5 6.4 8.8 10.0 3 2 .9 3 4 .5 12.2 12.1
M arried 75 .5 75 .9 51 .9 45.1 4 2 .9 4 1 .2 67.2 67.9
S e p a ra te d /
D ivorced 6.4 6 .0 21 .6 2 1 .6 17.9 18.2 9.5 8.8
W idow ed 11.6 11.7 17.7 2 3 .3 6 .3 6.1 11.1 11.3
TOTAL 100.0 100.0 100.0 100.0 100.0 100 .0 100.0 100 . 1*
Source: ABS C ensus, 1981 
* Does no t su m  due  to round ing
Table 4: Household Types by Nature of Occupancy, 
Australia and Victoria, 1981. (%)
O w n er/ Public Private Total
P u rc h ase rs T e n a n ts T e n a n ts
A V A V A V A
Head Only
m a le  6 .9 6.4 5.1 6.5 2 4 .3 2 4 .7 10.8 10.3
fe m a le  10.7 10.7 16.5 21 .8 19.2 2 0 .6 13.0 13.3
to ta l 17.6 17.1 21 .6 2 8 .3 4 3 .5 4 5 .3 23.8 23.6
H ead. A dults
m a le  1.4 1.3 1.2 1.3 1.7 1.7 1.5 1.4
f e m a le  3 .2 3.1 5.3 5.8 2.7 2.9 3.2 3.1
to ta l 4 .6 4.4 6.5 7.1 4.4 4 .6 4.7 4.5
H ead, D ep e n d a n ts
m a le  0 .8 0.8 1.3 1.2 1.1 1.0 0.9 0.8
fem a le  3 .2 3.1 18.2 18.3 6 .9 6.9 4.6 4.2
to ta l 4 .0 3 .9 19.5 19.5 8 .0 7.9 5.5 5.0
Head an d  S pouse
33 .4 32 .2 19.0 16.1 19.3 18.9 29.6 29.1
H ead, S pouse  and
D e p e n d a n ts  4 0 .4 4 2 .3 33 .3 2 8 .9 2 4 .7 2 3 .3 36.3 37.3
TOTAL 100.0 99 .9* 99.9* 99 .9* 9 9 .9 * 1 0 0 .0 99 . 9* 99 . 9*
Source: ABS C ensus, 1981 
* Do not su m  due  to round ing
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Private ren ta l housing  also accom m odates o th ers  in  tran sitio n a l 
periods of life su c h  as those  who have ju s t  sep ara ted  or divorced. Table 
3 show s, for in s tan c e , th a t  th e re  a re  a d isp ro p o rtio n a te  n u m b e r of 
se p a ra te d  an d  divorced h o u seh o ld s in the  p rivate  ren ta l sector. It can  
also be seen  from Table 4 th a t  a lthough  single p a re n ts  co n stitu te  a  fairly 
sm all p ropo rtion  of private  ren ta l h o u seh o ld s, they  re p re se n t a  h igher 
p ro p o rtio n  th a n  of all h o u se h o ld s . The m ore tra d itio n a l h o u seh o ld  
form s - h e a d  a n d  sp o u se  or h e ad , sp o u se  a n d  d e p e n d a n ts  - a re  
u n d e rre p re se n te d  in  th e  p rivate  re n ta l secto r, a cco u n tin g  for only 44 
p e rc e n t of A u s tra lia 's  p riva te  re n ta l  h o u se h o ld s , a s  opposed  to 66 
p e rc en t overall. C om pared to the  re s t of A ustra lia , V ictoria 's private 
r e n ta l  s e c to r  a c c o m m o d a te s  a s l ig h tly  la rg e r  p ro p o r t io n  of 
n o n trad itio n a l househo lds.
W ith regard  to m obility, d a ta  released  by th e  B u reau  of S ta tistics 
suggest th a t  in 1983, a lthough  only 19 p ercen t of V ictoria 's househo lds 
w ere p riva te  te n a n ts  they  com prised  47 p e rc e n t of all h o u seh o ld s  to 
have moved (ABS, H ousing Victoria, 1983, C at. No. 8709 .2 , Table 20). 
The d a ta  fu r th e r  show  th a t  only two in five te n a n ts  h ad  been  in the 
sam e dw elling for over two years, and  one in  five for over four years 
(ibid, Table 2).3
T he p riv a te  re n ta l  se c to r  a lso  te n d s  to acco m m o d ate  people 
w aiting  to m ove in to  o th e r te n u re s  a s  well a s  th o se  u n a b le  to gain 
e n tra n c e  to them : h o u se h o ld s  too poor to becom e hom e ow ners yet 
unab le  to ob ta in  public housing . In th is  sense , the  private ren ta l sector 
serves a s  a  "last resort". T his role is no t a  new  one, a lthough  there  is 
evidence to suggest th a t  its im portance  is increas ing  (see Paris, 1984a, 
pp. 1081 - 1082; W atson, 1986).
T he  p r iv a te  re n ta l  s e c to r  is th e re fo re  te n d in g  to  h o u se  
m arg in a lized  in d iv id u a ls  an d  g roups: th e  young , tra n s it io n a l  and
3 In 1983, four in five owner/purchasers had lived in the same dwelling for over two 
years, and three in four for over four years (ABS, Housing Victoria, 1983, Cat. No. 
8709.2, Table 2).
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n o n trad itio n a l househo ld s. T hese a re  h o u seh o ld s  w hich  are relatively 
d isadvan taged  in the housing  m arke t and  w hich, by living in  the private 
ren ta l sector, are  being fu rth er d isadvantaged .
Given its  ease of accessibility , the  private ren ta l secto r h a s  alw ays 
tended  to h o u se  low-incom e earn ers . Over a  long period, however, the  
cost of p rivately  ren tin g  a  hom e of a  given qua lity  is g rea te r th a n  th e  
c o s t of ow ning. T h u s  th e  C o m m iss io n  o f  In q u iry  into P overty  
d e m o n s tra te d  th a t  p riva te  te n a n ts  w ere rela tive ly  poo rer a fte r  th a n  
before  h o u s in g  costs  h ad  been  tak e n  in to  acc o u n t (1975, vol. 1, pp. 
158 - 160; see also Flood and  Yates, 1987, pp. 60 - 62). Indeed, the  
Inquiry  found th a t  private te n a n ts  co n stitu ted  the  largest group of those 
below th e  poverty line on an  after-housing  costs basis.
T ab le  5 a n d  D iag ram  1 p rov ide  in fo rm a tio n  on how  m u c h  
indiv idual incom e groups in  Victoria spend  on ren ts . From  Table 5 it is 
c lear th a t  the  lower a te n a n t 's  incom e, th e  g rea te r the  p roportion  of it 
s /h e  is likely to spend  on ren t. For exam ple, the  low est incom e group 
s p e n t a n  average of 61 p e rcen t of incom e on ren t, w hile the  h ig h es t 
incom e g roup  sp e n t less th a n  ten  p e rcen t. D iagram  1 fu r th e r  show s 
th a t  none of the  low est incom e group  sp e n t u n d e r  25 p e rcen t of th e ir  
incom es on ren t. The m ajority  were sp en d in g  over 70 p e rc e n t.4 None 
of the  h ig h er incom e g roups sp e n t over  25 p e rcen t of th e ir  incom es on 
ren t.
4 These figures must be viewed with caution for it is unclear how many of these low- 
income earners are bona fide. Some of this group may comprise business people 
whose incomes are paid to their businesses. It is assumed, moreover, that this group 
of tenants must be receiving additional income from other, unstated sources such as 
gifts and savings.
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Table 5: Percentage of Incom e spent on R ent by Private Tenants,
V ictoria. 1981 (%)
Average W eekly 
H ousehold  Incom e ($)
Average Weekly 
R ent ($)
Average W eekly R e n t/ 
Average W eekly Incom e
0 - 99 37.5 61.0
100 - 139 42.0 35 .4
140 - 179 42.4 26.7
180 - 219 40.3 20.1
220 - 259 44.8 18.6
260 - 299 48.6 17.3
300  - 379 55.9 17.0
380 - 499 58.4 13.6
500 + 61.4 9.8










Diagram 1: Percentage of Income spent on Rent by Income Group
Victoria. 1981
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Source: ABS Income and Household Survey, 1981 - 1982, Persons Sample File
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A s tu d y  conducted  by th e  V ictorian  M inistry  of H ousing  in  1984 
in d ica te s  th a t  the  co n cen tra tio n  of low -incom e e a rn e rs  in  th a t  S ta te 's  
p rivate  re n ta l sec to r is ac tually  in c reas in g  (M inistry of H ousing, 1984, 
p a r t  2, so u rce  3). A ccording to th e  s tu d y , 54 p e rc e n t of V ictoria 's 
p rivate  te n a n ts  were earn in g  less th a n  th e  average wage in  1976. By 
1981 th e  p ropo rtion  h ad  in c reased  to 68  pe rcen t. At th e  sam e tim e 
re n ts  were absorb ing  an  ever-increasing  p roportion  of te n a n ts ' incom es. 
In 1976, 39  p e rcen t of V ictoria 's p rivate  te n a n ts  w ere sp en d in g  m ore 
th a n  o n e -q u a rte r  of th e ir  incom e, generally  accep ted  a s  the  m axim um  
desirab le  p roportion , on ren ts , while 23 p e rcen t were spend ing  a t least 
o n e-th ird . In 1981, the  form er w as e stim ated  to have in creased  to 42 
p e rcen t a n d  the  la tte r  to 27 percen t.
Not only th en  h a s  the  private  ren ta l sec to r declined sta tistica lly , 
b u t  it h a s  also declined historica lly. S ince the  tu rn  of th e  cen tu ry  the 
role of p rivate  ren tin g  in the  h o u sin g  system  h a s  becom e increasingly  
residual.
Australian Housing Ideologies.
Hom e o w n ersh ip  h a s  long b een  a  key e lem en t of th e  "G reat 
A u s tra lia n  D ream ". T enancy  h a s  never occupied  su c h  an  esteem ed 
p o sitio n . F rom  th e  o u tse t of v o lu n ta ry  se ttle m e n t, A u s tra lia  w as 
reg a rd ed  a s  a  lan d  of o p p o rtu n ity . It w as a  lan d  w here  even the  
w ork ing  c la ss  m igh t p ro sp e r (W hite, 1981, pp. 40  - 41, 44  - 45). 
Indeed, th e  p rom ise  of hom e ow nersh ip  w as p a r t  of th e  p ro p ag an d a  
used  to lu re  se ttle rs  to A ustralia . To quote H.M. F ranklyn , editor of the 
Victorian R eview  (1881):
No w o rk in g  m an  w h o  is p ru d e n t, te m p e ra te  a n d  
industrious, need occupy a house tha t is not his ow n.... To 
th e  opera tive  c la sse s , A u stra lia  is a veritab le  land  o f  
prom ise, (cited by W hite, 1981, p. 41)
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T he ach ievem en t of p roperty  ow nersh ip  h a s  long b een  believed 
to b esto w  on ind iv idua ls , or be evidence of, c e rta in  c h a ra c te r  tra i ts  
highly valued  in A ustra lian  culture. T hus,
To have a home which he himself reared or purchased  -  a 
home which he has improved or beautified - a home 
indeed, which, with honest pride or natural love, he calls 
his own, will make any man a better citizen. ( B u i l d i n g  
Soc ie t ie s '  G a z e t t e , 13 Ju n e , 1888, p. 96; cited by Davison,
1978, p. 175)
S ince colonial tim es, hom e ow nersh ip  h a s  b een  considered  an  
ind ica tion  of su c h  v irtu es  as sobriety, th rift an d  in d u stry . S peak ing  to 
th e  C o m m o n w ea lth -S ta te  H ousing  A greem en t Bill (1955), S e n a to r  
M cK enna com m ented:
The purchase of a home provides a sense of security and 
responsibility on the part of the people, and because the 
home is the cradle of the family which, in turn, is the 
centre and most vital unit in any society. There is 
something psychological and o f value to the whole 
community when an individual or a family has a positive 
stake in the ownership of land and home. (CPDf 1955, vol.
5, p. 196)
Conversely, ten an cy  (and ten an ts )  w as n o t only d isapproved  of, 
b u t  actively  d iscouraged . For exam ple, D avison rep o rts  a tte m p ts  by 
"su b u rb a n  ideologues" to reform  the  "nom adic" w ays of te n a n ts  in late 
n in e te e n th  c e n tu ry  M elbourne  (1978, pp . 175 - 180). S im ila r 
s e n tim e n ts  w ere a lso  ex p ressed  in  th e  tw e n tie th  c en tu ry . As the  
M inister for the  Army, J.O . C ram er, noted  in  1956:
The Government believes in home ownership instead of 
the encouragement of a house-renting community.... That 
is not the kind of life that the Australian people wish to 
lead. (CPD, 1956, p'. 3461)
T en an ts  have also tended  to be regarded  a s  lacking  the  v irtues of 
hom e ow ners. They have been  po rtrayed  as  m ore ex travagan t, vain.
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irresponsib le  and  lesser citizens th a n  th e ir hom e owning co u n te rp a rts . 
Typical is the  rem ark  m ade by a federal m em ber of parliam ent:
A nation grows in strength only as its individuals gain 
strength. The citizen who can own his own home will 
doubtless be a better citizen than one who must always 
remain a tenant. (L.W. H am ilton, CPD, 1955, vol. 6, p.
913.)
The negative image of ren ta l h o u sin g  h a s  been  fu rth e r reinforced 
by th e  w idely held  con tem p t for lan d lo rd s. On th is  m a tte r  even th e  
political p a rtie s  have been  u n ited  (see W illiam s, 1983, p. 42, n . 21). 
S peak ing  a g a in s t the  taxa tion  of im pu ted  ren ts , th e  M em ber for Lang, 
Elliot Jo h n so n , argued:
Every inducement should be given to encourage men, 
especially working men, to get rid of the exactions of 
landlords and acquire their own homes. This [tax] has a 
penalizing tendency upon every person who endeavours to 
get a roof over his head free from the obnoxious visits of a 
landlord every Monday morning. (CPD, 1915, vol. 78, p.
6 5 90 )
A hom e of one’s own th en  w as one of the  po ssessio n s A u stra lian s 
cherished  m ost. Indeed, despite  changes in  social s tru c tu re  and  values 
over the  years , the  value of hom e ow nersh ip  - an d  th e  obverse lack of 
value of ren tin g  - h a s  rem ained  relatively co n stan t.
Home ow nership  h a s  also a ssu m ed  cen tra l im portance  in political 
ideology. P articu larly  in the  days w hen  fears of the  "red m enace" were 
ram p a n t, hom e ow nersh ip  m ade good po litical sense . Not only did it 
sa tisfy  p o p u la r dem and, it w as also felt to encourage  political stab ility . 
The p h ilo so p h y  is su m m ed  u p  in a  re p o r t  by th e  S ta te  A dvances 
C orporation  (1937) on a governm ent hou sin g  schem e:
Home ownership, whether assisted by the State or private 
enterprise, is undoubtedly one of the soundest bulwarks of 
a well organized and orderly society, and probably the best 
safeguard against irresponsibility and unrest; accordingly, 
encouragement of this sound and reproductive social work
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is one of the best possible acts of the body politic. (A n n u a l  
R e p o r t o f  th e  S ta te  A d v a n c es  C o rp o ra tio n , 1937 - 38, p. 
38)
T he b e lie f w as th a t  p rov id ing  w o rk e rs  w ith  a  "s tak e  in  th e  
coun try" w ould  in c rease  th e ir  sen se  of com m itm en t an d  c itizensh ip , 
n o t to m en tion  d isregard  for subversive in fluences. In the  w ords of one 
federal m em ber of parliam ent:
There is no more effective counter to bolshevism or any 
other form o f extremism than the contentment and 
security that the possession of a home gives, and if all our 
legislation for the masses were placed in one scale and the 
possession of comfortable homes placed in the other, good 
homes would outweigh them all and tip the beam. (K. 
H ughes, CPD, 1927, vol. 116, p. 610)
S im ila rly , hom e o w n ersh ip  w as th o u g h t to p ro d u ce  g re a te r  
in d u s tr ia l  s tab ility . To quo te  Mr. D uggan, th e  D epu ty  P rem ier of 
Q ueensland  in  1953:
[Home ownership] would not only make a better citizenry 
generally, but also would promote greater industrial 
harmony. I feel that if a workman owned his house and 
therefore had a great interest in it, he would be 
disinclined to be influenced by extraneous matters raised 
by a few  demagogues. (Prem iers' Conference, 1954, p. 39)
H ence, hom e o w n ersh ip  cam e to be reg a rd ed  - b o th  by  th e  
public5 and  various governm ents - as the solu tion  to A ustra lia 's  housing  
an d  social p rob lem s generally. F ar from being  encouraged , the  private 
ren ta l sec to r w as considered  to be one of th e  p rob lem s to w hich  the  
hom e o w n ersh ip  so lu tio n  w as a d d re sse d . The ex p re ss io n  of th ese  
sen tim en ts  in Federal and  S ta te  action  is d iscu ssed  in th e  next section.
5 The ideology of home ownership has been further reinforced by finance companies, 
building societies, builders and property speculators (see Connell and Irving, 1980, 
pp. 298 - 299; Hayward, 1986, p. 213).
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The Role o f the State in the Housing System .
A lm ost w ith o u t exception, A u s tra lian  governm en ts have actively 
en d o rsed  hom e ow nersh ip . W hile th e re  w as co n sid erab le  su p p o r t for 
pub lic  re n ta l  h o u s in g  by th e  Chifley L abor G overnm en t im m ed ia te ly  
a fte r th e  Second W orld W ar, it w as never in ten d ed  to su p p la n t hom e 
o w n e r s h i p .6 P rivate  re n ta l, on th e  o th e r  h a n d , h a s  n ev er b e e n  
p rom o ted . Nor, a p a r t  from  re n t an d  eviction reg u la tio n s , h a s  m u ch  
effort been  m ade to deal w ith the  ten u re 's  problem s.
D esp ite  th e  p e rv asiv en ess  of the  hom e o w n ersh ip  ideology in 
A u s tra lia n  society  an d  governm ent policy, it w as n o t u n til  th e  1950s 
th a t  the  goal of hom e ow nership  w as widely realized. Federal, S ta te  and, 
to a  le sse r ex ten t, local governm ents have all played im p o rtan t roles in 
its  rea lization . W ithout the ir sp o n so rsh ip  it is unlikely  th a t  su c h  h igh  
levels of ow nersh ip  w ould have b een  ach iev ed .7 It is p robab ly  also  
co rre c t to  say  th a t  th is  h a s  b een  a t th e  expense  of th e  o th e r  two 
h o u s in g  te n u re s , p a rticu la rly  p rivate  re n ta l h o u sin g . Not only h a s  
p riva te  re n tin g  received little  fin an c ia l a s s is ta n c e , b u t  it h a s  been  
effectively d iscrim inated  ag a in st by governm ent policies.
The type an d  level of a s s is ta n c e  offered to hom e ow ners h a s  
varied  co n sid erab ly  over the  years. All S ta te s  h a d  e s tab lish ed  hom e 
o w n ersh ip  sch em es for low -incom e e a rn e rs  p rio r to th e  F irs t W orld 
W ar, Q ueensland  being the  first w ith the Q ueensland  W orkers' Dwelling 
Act in  1909. C om m onw ealth  a ss is ta n c e  began  slightly  la ter, in  1919, 
w ith the  in troduc tion  of the  W ar Service H om es Schem e. This schem e, 
w hich is still in  operation  today, w as in tended  to help  re tu rn in g  service
6 The Chifley Labor Government adopted a two-pronged approach to Australia's
housing problems: to develop a viable public rental sector and to promote home
ownership.
7 According to Jim Kemeny (1983, ch. 1), home ownership was beginning to decline 
in the m id-1940s and it was only through a "sudden and complete" change in 
government housing policy that the trend was reversed. Kemeny maintains, moreover, 
that had this turnabout not occurred Australia would have developed a multi-tenurial - 
as opposed to mono-tenurial - housing system, with public rental being the other 
major tenure.
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m en an d  w om en p u rch a se  hom es a t  th e  sam e price a s  o rd inary  wage 
e a rn e rs  paid  in  rent, a lthough  B e thune  suggests  it w as also in tended  to 
encourage  rec ru itm en t (1978, pp. 198 - 199).
Cheap" housing  finance for hom e b u y ers  h a s  also  been  provided 
th rough  savings banks, building societies an d  public housing  au thorities. 
In addition , hom e ow nership  h a s  been  prom oted  by hou sin g  au th o ritie s  
w hich, since the  in troduction  of the  1956 CSHA, have sold dwellings to 
te n a n ts  on  very favourab le  te rm s. A m ajo r p rob lem  for f irs t hom e 
buyers , bridging  the  deposit gap, h a s  been  alleviated by the  provision of 
d ire c t g ra n ts  th ro u g h  su c h  sc h e m e s  a s  th e  F irs t  Hom e O w ners' 
Schem e, the  m ost recen t of the  schem es. Sim ilarly, th e  H ousing Loans 
In su ran ce  C orporation w as e stab lished  in 1965 to in su re  loans m ade by 
approved  len d ers  ag a in st borrow ers' defau lt. S ince 1982, low-incom e 
hom e b u y e rs  in financ ia l d ifficu lty  have  a lso  b een  a ss is te d  by  the  
M ortgage an d  R ent Relief Schem e. (For m ore d e ta ils  of the  v arious 
h o u sin g  a ss is ta n ce  schem es see B e thune , 1978, pp. 198 - 215; 1985; 
B e th u n e  and  Downie, 1982; Neutze, 1977, pp. 167 - 171; 1978, ch. 5; 
Pugh, 1976; W illiams, 1984.)
The con tribu tion  su c h  schem es have m ade to hom e ow nership  is 
su b s ta n tia l. For exam ple, in 1 9 8 4 /85 , n e t expend itu re  on hom e ow ners 
and  p u rc h a se rs  am oun ted  to $539  m illion (Flood an d  Yates, 1987, p. 
70). Yet it is generally  agreed th a t  in d irec t a ss is ta n ce  to hom e ow ners 
a n d  p u rc h a s e r s  exceeds d irec t a s s is ta n c e . Flood a n d  Y ates have 
e s tim a te d  th a t  a s  a  re s u lt  of d ire c t a n d  in d ire c t a s s is ta n c e  an d  
reg u la tio n  the  cost of h o u sin g  to ow ners an d  p u rc h a se rs  w as $4 ,562  
m illion less in 1 9 8 4 /8 5  th a n  it w ould have  b een  w ith o u t governm ent 
in te rv en tio n  (ibid.). S uch  a ss is ta n c e  derives m ain ly  th ro u g h  tax a tio n  
c o n cess io n s  an d  the  im position  of ceilings on h o u sin g  loan  in te re s t 
ra te s .8 U ndoubtedly  one of the  m ost im p o rtan t of the  tax  concessions is
savinSs bank mortgages taken out after April 1986 are no longer 
egulated, although rates on pre-existing mortgages may not exceed 13.5 percent. ^
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th e  exem ption  of im puted  re n t from incom e tax .9 Im puted  re n ts  refer 
to the  "ren ta l incom e" w hich ow ner-occup iers im plicitly  receive from  
them selves a s  ten a n ts . Hence, while land lo rds pay  tax  on th e ir ren ta l 
in co m es, o w n er-o ccu p ie rs  do n o t .10 It h a s  been  e s tim a ted  th a t  the  
revenue foregone by the failure to tax  im puted  re n ts  w as $2 ,238  million 
in  1 9 8 4 /8 5  (ibid, p. 10). O th e r co n ce ss io n s  ava ilab le  to ow ner- 
o ccu p ie rs  in c lu d e  exem ptions from  land  tax  in  m o st S ta te s  and , for 
som e hom e ow ners, exem p tion  from  w a te r  a n d  sew erage  ch arg es , 
ra te s , a n d  s ta m p  duty. In addition , aged p e rso n s  m ay receive property  
tax  reb a tes . M ortgage in te re s t w as partia lly  deductib le  for low-incom e 
e a rn e rs  be tw een  1974 and  1978. Low-incom e e a rn e rs  are  cu rren tly  
also eligible for tax  reb a tes  on housing  loan  in te res t. Finally, all owner- 
occup iers , b u t  only lan d lo rd s  w ho p u rc h a se d  th e ir  p ro p erty  p rio r to 
1985, are  exem pt from taxa tion  of real cap ita l gains.
Per h o u s e h o l d ,  p u b lic  te n a n ts  receive  g re a te r  g o v e rn m en t 
a ss is ta n c e  th a n  ow ner o ccu p an ts , n o t to m en tion  p rivate  te n a n ts . In 
1 9 8 4 /8 5 , governm en t in te rv en tio n  red u ced  h o u sin g  co sts  by  $1 ,795  
for p ub lic  te n a n ts , $ 1 ,2 5 0  for ow ner o c c u p a n ts  a n d  only $ 300  for 
private  te n a n ts  (Flood and  Yates, 1987, p. viii). In aggrega te  term s, 
how ever, th e  b u lk  of g o v e rn m en t a s s is ta n c e  is d irec te d  to w ard s  
encourag ing  hom e ow nership . The n e t ex p en d itu re  on public  housing  
in 1 9 8 4 /8 5  w as $ 1 ,0 1 0  m illion, w hich  in c lu d ed  lan d  p u rc h a se  and  
developm ent, hou sin g  co n stru c tio n  and  p u rch a se , an d  upgrad ing  (ibid, 
p. 70). R en ts  of pub lic  te n a n ts  w ere e s tim a te d  to have  been  $516 
m illion less a s  a  re su lt of governm ent in te rv en tio n  in the  sam e period 
(ibid). T otal governm en t a ss is ta n c e  to pub lic  te n a n ts  w as therefore
9 Imputed rents were, for a time, taxed In Australia. The scheme was introduced by 
the Commonwealth Government in 1915 but applied only to South Australia and 
Victoria. It was dropped altogether a few years later, in 1923. (For more details of the 
scheme, see Albon, 1979, p. 5; and Bethune, 1978, p. 189; for more information on 
the concept generally, see Albon, 1979; Priorities Review Staff, 1975, p. 188; Yates, 
1982).
10 Another comparison can be made between the individual who invests in debentures 
and one who invests in owner-occupation. The former must pay taxes on the income 
received from the debenture interest while the latter receives his/her housing 
services tax free.
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a b o u t o n e -th ird  of the  a s s is ta n c e , bo th  d irec t an d  ind irec t, to hom e 
p u rc h a s e r s  a n d  o w ners. Net e x p e n d itu re  on  p riv a te  te n a n ts  in  
1 9 8 4 /8 5  w as $236  m illion (ibid, p. 17) a n d  th e ir  h o u sin g  w as som e 
$539  m illion less costly as a re su lt of governm ent in terven tion  (ibid, p. 
70).
S u p p o rt for the  pub lic  re n ta l sec to r by th e  F edera l G overnm ent 
w as in itia lly  stro n g . The f irs t CSHA, w h ich  cam e in to  op era tio n  in 
1945, w as aim ed specifically a t  encourag ing  the  grow th of public  ren ta l 
housing . S u b se q u e n t ch an g es  to the  CSHA, how ever, have given less 
en co u rag e m en t to th e  s e c to r’s g row th . R eform s m ade  in th e  1956 
CSHA provided for th e  chane lling  of finance  to bu ild ing  societies and  
th e  sa le  of re n ta l  s to ck . T he 1961 a n d  1966 A greem en ts fu r th e r  
re in fo rced  th e se  in itia tiv es . A ccording to one e s tim a te , th e  pub lic  
ren ta l s tock  w ould now  be roughly  eleven p e rcen t of all hou sin g  stock, 
or double w h a t it ac tua lly  is h ad  h o u ses  n o t been  sold (Kemeny, 1983, 
pp. 12 - 14). C om m itm ent to the  secto r fell fu rth e r  in the  1970s, w ith 
re d u c tio n s  in  C o m m o n w ealth  o u tla y s  in  n o m in a l a n d  rea l te rm s  
betw een 1 9 7 5 /7 6  and  1 9 8 0 /8 1 .
Since 1983 th e re  have been  signs of in c reas in g  su p p o rt for the  
sector. The c u rre n t C om m onw ealth  G overnm ent h a s  increased  funding  
d ram atica lly  since a ssu m in g  office, from  $ 333  m illion in  1 9 8 2 /8 3  to 
$ 6 2 4  m illion  in  1 9 8 4 /8 5 .11 Also a  m ore fav ou rab le  CSHA w as 
negotiated  in S ep tem ber 1984 so th a t, for exam ple, federal funding  will 
now be u sed  to offset ren ta l reba tes , previously  th e  responsib ility  of the  
S ta te s . (For m ore d e ta ils  on th e  1984 CSHA, see  B e th u n e , 1985; 
C arter, 1985; and , m ore generally, Paris, 1987, pp. 14 - 20.)
Even w ith  renew ed governm en t su p p o rt, how ever, it is un like ly  
th a t  the  pu b lic  re n ta l  se c to r  will e x p an d  rap id ly  en o u g h  to sa tis fy  
dem and . For in s tan c e , a t  th e  end of D ecem ber 1984, th e  n u m b er of 
people  on w aiting  l is ts  th ro u g h o u t A u s tra lia  w as 145 ,000 . C a rte r
*1 These figures exclude wage pause grants.
65
estim ates th a t th is  is less th a n  h a lf the  nu m be r o f households a c tu a lly  
e lig ib le  fo r p u b lic  ho us ing  (i.e. 350 ,000 : 1984, p. 38). M oreover,
acco rd ing  to Paris, even w ith  increased governm ent fun d ing , the p u b lic  
h o u s in g  s tock  is expected to increase by no m ore th a n  seven pe rcen t 
over the  nex t few  years (1987, p. 18).
U n t i l  fa ir ly  recently , assistance to  the  p riva te  re n ta l secto r has 
been m a in ly  in d ire c t: v ia  ta x a tio n  bene fits  to  la n d lo rd s . The n o n ­
ta x a tio n  o f c a p ita l ga ins has a lready  been no ted . O th e r fo rm s o f 
a s s is ta n c e  in c lu d e  n e ga tive  g e a r in g 12 and  the  d e d u c t ib i l ity  o f 
b o rro w in g  expenses, m ortgage in te re s t pa ym en ts  and d e p re c ia tio n  
from  taxab le  incom e (see fu r th e r, Yates, 1985; and Paris, 1984b, pp. 
57 - 59; 1985b).
A ss is tance to tenan ts  in  the p riva te  re n ta l sector has been fa ir ly  
re cen t (fo r exam ple, a su p p le m e n ta ry  re n ta l ass is tance scheme was 
in tro d u c e d  in  the  la te  1950s) and, as has a lre a d y  been no ted , 
cons ide rab ly  less th a n  th a t given to househo lds in  the  o th e r tenures. 
The m a in  fo rm  o f assistance is th ro u g h  the p rov is ion  o f supp lem enta ry  
re n ta l ass is tance (Rent Assistance) and a llow ances to ce rta in  socia l 
se c u rity  be n e fit rec ip ien ts . S upp lem en ta ry  assistance is also s tr ic t ly  
m eans tested. A t the  tim e  o f w r it in g , fo r exam ple , the  m a x im u m  
b e n e fit fo r pensioners, s ickness bene fic ia ries  and some unem ployed 
and spec ia l b e n e fic ia r ie s 13 (couples and sing le  paren ts) was $15 a 
week and $10 for single unem ployed and special benefic ia ries.
R ecently , f in a n c ia l assistance has also been made ava ilab le  to 
p riva te  ten an ts  th ro u g h  the M ortgage and R ent R e lie f Scheme. U nder 
th is  program m e tenan ts facing fin a n c ia l d iff icu ltie s  m ay app ly  fo r sho rt-
12 Negative gearing refers to those investments showing losses which could be 
deducted from other taxable income. If the costs of interest payable on mortgages, 
rates, repairs and management exceed rental income, the difference can be deducted 
from other taxable income. This particular strategy is usually employed by high- 
income landlords. (For more details, see Paris, 1985b.)
13 Special beneficiaries are people not eligible for pensions, unemployment or 
sickness benefits, but still unable to earn a livelihood.
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te rm  relief to help  m eet the  costs of rese ttlem en t, b onds, the  p u rch a se  
of e ssen tia l househo ld  item s an d  em ergency overnight accom m odation . 
T he m a jo rity  of rec ip ie n ts  a re  p e n s io n e rs  a n d  o th e r  b en e fic ia rie s , 
a lth o u g h  low-incom e (wage) ea rn e rs  are  eligible for a ss is tan ce .
Incom e re la ted  a s s is ta n c e  sch em es have received co n sid erab le  
criticism . One problem  re la tes to the  tak e -u p  of a ss is tan ce . One s tu d y  
h a s  suggested  th a t  in  1982, a lm ost twice a s  m any  people w ere eligible 
for su p p le m e n ta ry  a ss is ta n ce  a s  received it (Field, 1983, pp. 24 - 25). 
T he sam e  s tu d y  fu r th e r  su g g e s ts  th a t  th e  need  for a s s is ta n c e  far 
exceeds th e  sup p ly  of fu n d s. It e s tim ated  th a t  if th e  available  fu n d s  
w ere a llo ca ted  to all those  eligible to receive a s s is ta n c e , th e  average 
p a y m en t w ould  be less th a n  $1 per w eek (p. 26). It is also  w idely
feared th a t  incom e-re la ted  a ss is ta n ce  to private te n a n ts  is abso rbed  by 
in c reased  re n ts  (B ethune, 1985, pp. 4 - 5 ;  C arte r, 1985, pp. 8 - 9 ;  
Field, 1983, p. 31). Finally, as Paris no tes of the  M ortgage an d  R ent 
R elief S chem e, in s te a d  of p rov id ing  g en era l a s s is ta n c e  to all low- 
incom e p rivate  te n a n ts , th e  schem e serves to h igh ligh t the  add itiona l 
im poverishm en t the  sec to r im poses (1984a, p. 1095).
T here  have been  suggestions th a t supp ly -sided  schem es designed 
to expand the  supp ly  of ren ta l stock would be of g rea ter value to te n a n ts  
th a n  ren ta l su b s id ie s  (Barker, 1975; C arter, 1983, pp. 6 - 20; 1984; 
1985, pp. 12 - 13; Field, 1983, pp. 31 - 33). T here  a re  now  som e 
m oves in th is  d irection. C om m onw ealth  funds are being m ade available 
to lo ca l g o v e rn m e n ts  a n d  c o m m u n ity  g ro u p s  u n d e r  th e  Local 
G overnm ent an d  C om m unity  H ousing Program m e to develop a lternative  
form s of non-pub lic  ren ta l housing  su ch  as com m unity  tenancy  schem es 
a n d  h o u s in g  cooperatives (see fu rth e r, C arte r, 1983, pp. 16 - 25; 
H alley, 1983; an d  Gilley, 1985). F u n d in g  of th e  p ro g ram m e is, 
how ever, rela tively  sm all. In 1 9 8 4 /8 5  it received $7 m illion, or one 
percen t of to tal CSHA allocation.
Private te n a n ts  have therefo re  been  d isc rim in a ted  a g a in s t a s  a  
re su lt  of the  p referen tia l tre a tm e n t of hom e ow ners. F irstly , the  n e t
6 7
effect of the  various subsid ies on hom e ow nership  h a s  been  to drive up  
th e  price of h o u sin g  services to all c o n su m ers , b o th  ow ner occup iers 
an d  ren te rs . Secondly, the  subsid iza tion  of hom e ow ners h a s  tended  to 
encourage  the  bu ild ing  in d u s try  and  investo rs to focus on the  needs of 
th is  group, u su a lly  a t the  exclusion of the  private  ren ta l sec to r (Carter, 
1983, p. 5). T hus, as Neutze notes:
D esp ite  m ounting  ev id en ce  th a t m a n y  peop le  still rent 
private housing fo r  long periods, governm ents in A ustra lia  
have been  prim arily concerned to help hom e ow ners.... A t 
curren t housing  co sts  th e  e m p h a s is  on a s s is ta n c e  fo r  
ow ner occupation m ay be self-defeating  since m any tenan ts  
m ay not be able to sa ve  enough, a fter paying  rent, to p u t a 
d ep o sit on a house. A t current ra tes o f  inflation, and  
in te re s t rates, renting is the  only option open to m any  
p o o re r  fa m i l i e s .  T h e s e  fa m i l i e s  a re  e f fe c t iv e ly  
discrim inated  aga inst by p resen t hom e ow nersh ip  policies.
(1978, p. 114)
The Rental Problem: Finding a Solution.
It w as suggested  in the  previous c h ap te r  th a t  social problem s are 
resp o n d ed  to in d ifferent w ays a t d ifferen t tim es an d  p laces. So it is 
w ith  the  problem s of the  ren ta l sector. It is tem pting  to suggest th a t  in 
V ic to ria , th e  R e s id en tia l T en a n c ie s  A ct w as c re a te d  to d ea l w ith  
w orsen ing  co n d itio n s in th a t  S ta te 's  p riva te  re n ta l sec to r. A lthough 
th ese  two developm ents are  rela ted , the re la tionsh ip  is n o t causa l. As I 
have  show n , th e  p riv a te  re n ta l  se c to r  in  V ic to ria  h a s  long  been  
p rob lem atic . Over the  years  th e re  have been  a  n u m b er of a ttem p ts  to 
deal w ith  the  p roblem s, the  T enancies Act being one of them . It is true, 
how ever, t h a t  th e  v a rio u s  deve lopm en ts in th e  h o u s in g  m ark e t, in 
g o v e rn m e n t h o u s in g  po lic ies a n d  h o u s in g  ideo log ies, a s  well as 
developm ents outside  th e  h o u sin g  m ark e t have all helped  con tribu te  
to the  m aking of the  T enancies Act. All th ese  factors have helped shape 
p e rcep tio n s  of th e  ren ta l problem  as  well a s  th e  op tions available to 
deal w ith it, and  hence, the  ac tu a l s tra tegy  chosen .
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In the  la te  n in e tee n th  and ea rly  tw e n tie th  cen tu ries , the re n ta l 
p rob lem  in  the  m a jo r A u s tra lia n  c ities  was expressed in  the  fo rm  of 
s lum s. In  V ic to ria , pu b lic  a tte n tio n  was f irs t  d raw n  to  the p rob lem  by 
the R oyal Com m ission on C haritab le  Ins titu tion s  in  1891. The fo llow ing  
observation is from  a le tte r w r itte n  to the Collingwood C ounc il by  one of 
the C om m iss ion w itnesses, the Reverend C harles S trong:
I  th in k  th a t the housing o f  the poor a ll over M elbourne  
shou ld  be looked to, and  th a t p r iva te  houses shou ld  be 
su b je c t to in spec tion  as p u b lic  b u ild in g s  now  a re .... 
Everyone w ho has gone am ong the houses o f  the  poor... 
m ust know  w h a t ill-ven tila ted , cram ped, and  o ften  dam p  
litt le  houses m any fa m ilie s  have to live in, how  na rrow  are  
some o f  the back streets, and th a t some o f  the dw e llin gs  
have not even a back-door.... [M Junicipal councils shou ld  
ta ke  the  hous ing  o f  the poore r peop le  in to  th e ir  ow n  
hands, an d  buy up the land  in poo r loca litie s . U n til 
som eth ing  o f  th is  k in d  is done I  fe e l ce rta in  th a t the  
po o re r peop le  in  o u r c ity  w i l l  never be h e a lth ily  o r  
com fo rta b ly  housed, no m a tte r how  d ilig e n t a s a n ita ry  
com m ittee and its  inspectors m ay be. (cited in  A rg u s ,  4 
A p ril, 1891, p. 11)
Reverend S trong's ca lls  were unheeded as were subsequent calls 
fo r h o u s in g  re fo rm . Resistance to in te rfe rence  w ith  p ro p e rty  r ig h ts  
pe rs is ted  fo r a long  tim e ; a rgua b ly  i t  pe rs is ts  s t i l l .  D espite grow ing 
dem ands fo r im proved  h o u s in g  con d ition s , i t  was n o t u n t i l  the  late 
1930s th a t any  concerted e ffo rts  were m ade to deal w ith  the  re n ta l 
p rob lem  o r ra the r, th a t the cond itions  in  the re n ta l sector were m ade  
in to  a social problem .
In  1913, a Royal C om m ission was convened to investigate housing 
co n d itio n s  in  m e tro p o lita n  M e lbou rne . Evidence fro m  re s id en ts  of 
in n e r u rb a n  areas, socia l w orkers, tow n p lanners , m em bers o f hous ing  
m ovem ents and hea lth  a u th o ritie s  gave tes tim ony  to the poor s tandard  
o f hous ing  found in  the in n e r u rban  areas. The conclus ion  draw n by  the 
C om m iss ion  was th a t "the  h o u s in g  o f the  people in  p o rtio n s  o f the 
m e tro p o lis  is  m o s t d isg ra ce fu l....[T ]h e  c o n d itio n s  u n d e r w h ic h  the
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u n fo rtu n a te  residen ts of som e of the  slum  a reas  exist are  a  m enace not 
only to them selves b u t the  the com m unity  a t  large" (1913).
T he Inqu iry  re su lted  in  a  m inor am e n d m e n t to th e  H ealth  Act 
an d  th e  p ass in g  of a new  H ousing and  S lum  R eclam ation  Act (1921).14 
N either m ade m uch  im pact on M elbourne's ren ta l h o u sin g  problem .
W h en , in  1936 , th e  g o v e rn m e n t a p p o in te d  a  H o u s i n g  
Investiga tion  and  S lum  Abolition Board, h o u sin g  cond itions w ere found 
to have been  "aggravated a lm ost beyond descrip tion" (1937, p. 2). The 
B oard 's  rep o rt confirm ed earlie r c ritic ism s of V ic to ria’s ren ta l sector. 
It reco rd ed  "its h o rro r and  am azem en t a t  th e  dep lo rab le  cond ition  
u n d e r  w hich  th o u sa n d s  of m en, w om en and  ch ild ren  are  com pelled to 
exist" (ibid, p. 3). It no ted  in deta il th e  p rob lem s of over-crow ding, 
excessive re n ts , "blighting" (i.e. the  invasion  of re s id en tia l a re a s  by 
fac to rie s) , d e p riv a tio n  a n d  d ise a se . T he B oard  c o n d em n ed  the  
"shocking  traffic  in h u m a n  m isery" an d  concluded  th a t  the  problem  
could  n o t be d ea lt w ith as a  "cold com m ercial p roposition ." R ather, it 
u rged  th e  governm ent to a ssu m e  resp o n sib ility  for h o u sin g  th e  poor. 
T h u s the  B oard recom m ended, firstly, s ta tu to ry  regu la tion  of ren ta ls  of 
lower g rade  and  low-incom e housing , and  secondly, the  e s tab lish m en t 
of a cen tra l h o u sin g  a u th o rity  w hich w ould provide b e tte r  and  less 
co stly  h o u s in g  for th e  poor, a s  well a s  be  re s p o n s ib le  for the  
en forcem ent of housing  s ta n d a rd s  in the  private ren ta l sector.
T his tim e action  w as taken . A problem  h ad  been  show n to exist 
and  the  need  for governm ent in te rven tion  d em o n s tra ted . T here were 
also o th er considera tions. Firstly, ren ta l hou sin g  had  becom e a  source 
of political ag itation . T en an t activ ism  esca la ted  du rin g  the  1920s and
14 The Commission made a number of recommendations, including the need for 
increased local government control over the construction of buildings and streets and 
the subdivision of land, and the establishment of a council housing scheme to both let 
and sell houses to persons of limited means. It also recommended strengthening and 
extending provisions of the Health Act which related to housing and sanitation, and 
transferring powers of enforcement from municipalities to an independent, central 
health commission which was to supplant the existing Health Authority.
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1930s a s  te n a n ts  fo u g h t w ith  la n d lo rd s  over th e  r ig h t to occupy  
dw ellin g s, a n d  tra d e  u n io n s  a n d  loca l o rg a n iz a tio n s  d e m a n d e d  
im proved h o u sin g  cond itions (see Crow, 1973; also , W heatley, 1980). 
Indeed, th e  revo lu tionary  po ten tia l of poor h o u sin g  did n o t escape  th e  
a tte n tio n  of th e  H ousing  a n d  S lu m  In vestig a tio n  B oard: "there is
evidence of th e  se rio u s  d an g er th a t  [the s lu m  dw eller’s] p lig h t will 
engender a  h a tre d  of an d  revolt a g a in st a  social system  w hich p erm its  
su c h  h o u sin g  cond itions to ex ist.... Sordid su rro u n d in g s  are  b reed ing  
an  an ti-socia l outlook and  an  instinctive re sen tm en t a t  w h a t is regarded 
a s  inescapab le" (1937, p. 35). Secondly, th ro u g h  its  ill effects on the  
w orkforce a n d  its  p o ten tia l for in c reas in g  p re s su re  for h igher w ages, 
poor h o u s in g  w as an  im ped im en t to econom ic developm ent. As the  
Board observed: "economically, the  slum  problem  is the  wage problem , 
an d  a so lu tion  m u s t be found by e ith er in c reas in g  the  earn in g s of the  
p e rso n s  concerned  a n d /o r  by providing lower ren ta l dwellings" (ibid, p. 
44).
A ccordingly, the  governm ent e s tab lish ed  in  1938 the  V ictorian  
H ousing  C om m ission  w hose ob jec ts w ere firstly , th e  im provem en t of 
ex is ting  h o u s in g  cond itions, an d  secondly , th e  p rov ision  of ad eq u a te  
an d  su ita b le  h o u s in g  for p e rso n s  of lim ited  m ean s. In ad d itio n  to 
build ing, le tting  and  selling low -cost housing , the  C om m ission w as also 
em p o w ered  to p ro c la im  a n d  t r e a t  re c la m a tio n  a re a s  in c lu d in g  
co n d em n in g  a n d  d em o lish in g  in s a n ita ry  b u ild in g s , a c q u ir in g  lan d  
com pulsorily  an d  rep lan n in g  an d  reb u ild in g  a re a s . The C om m ission  
also a ssu m e d  m un ic ipal pow ers re la ting  to h ea lth , bu ild ing  and  s u b ­
division regu la tions.
The governm en t a lso  in tro d u ced  leg isla tion  (Fair R en ts Act) to 
reg u la te  re n ts . The Act, how ever, w as a fairly m o d est m easu re . It 
ap p lied  only  to dw ellings w ith  a c a p ita l v a lu e  of le ss  than<£800. 
F u rth e rm o re , it only app lied  to c e rta in  p a r ts  of th e  S ta te , nam ely  
M elbourne, B a lla ra t, H am ilton and  S h ep p a rto n . A dm in is tra tion  of the  
Act w as th ro u g h  a Fair R ents Board to w hich e ith e r a landlord  or te n a n t 
could apply. R en ts were to be determ ined  a t  no m ore th a n  ten  p ercen t
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of c u rre n t cap ita l value. The Act also  provided for som e, a lth o u g h  no t 
very  s tr in g en t, eviction con tro ls. E victions could  be m ade only w ith 
" ju st cause", for exam ple, if the  te n a n t failed to pay  re n t or h ad  been  
c au s in g  a  n u isa n ce , or if the  lesso r requ ired  th e  p rem ises for h is /h e r  
own occupation . R etaliatory  evictions were deem ed vo id .15
For a  tim e, political an d  pub lic  concern  over th e  cond ition  and  
affordability  of ren ta l hou sin g  aba ted . T h a t does n o t m ean  to say  the  
problem  w as solved. On the  con tra ry , it h a d  sim ply b een  defused  by 
o th e r developm en ts in the  h o u s in g  m arke t: th e  possib ility  of exiting
from  private  ren tin g  as  a re su lt of the  grow th of hom e ow nersh ip  and  
public  ren ta l housing . In addition , the  g rea ter choice of accom m odation 
o p tio n s  h e lp ed  im prove c o n d itio n s  in  th e  p riv a te  re n ta l  sec to r by 
increasing  th e  barga in ing  power of the  rem ain ing  ten a n ts .
In re c e n t y e a rs  p riva te  re n ta l  h o u s in g  h a s  once ag a in  been  
co n sid ered  p rob lem atic . T hree rea so n s  a re  su g g ested  for th is . The 
firs t re la te s  to changes in  th e  s tru c tu re  of h o u sin g  provision . H igher 
in te re s t ra te s  and  h o u se  prices, growing u n em p lo y m en t an d  a  fall in 
rea l incom es have m ade  it in c reas in g ly  d ifficu lt for h o u se h o ld s  to 
p u rc h a se  th e ir  ow n hom es. D eterio ra ting  econom ic co n d itio n s have 
also led to a reduc tion  in governm ent su p p o rt for public  h ousing  and, in 
p a rticu la r, hom e ow nersh ip  (in financial, if n o t ideological, term s: see 
W illiam s, 1983, pp. 29 - 33). T hus, since the  la te  1960s the  level of 
hom e o w n ersh ip  h a s  ceased  to grow. G row th  of th e  pub lic  ren ta l 
sec to r h a s  also slowed down. The com bination  of th ese  factors h a s  led
lo  The Fair Rents Act was superseded by Commonwealth rent regulations in 1939. 
Upon the outbreak of the Second World War the Commonwealth Government decided 
to assume control over the prices of goods and services and over rents where 
individual States wished it. Thus the National Security (Landlord and Tenant) 
Regulations were passed in September 1939 and continued throughout the war and 
for some years after, until 1948. Victoria, along with Queensland and Tasmania 
operated under the Commonwealth regulations, while the other States operated under 
their own systems of control. The main provisions of the Commonwealth regulations 
were the establishment of rent fixing or Fair Rents Boards and the pegging of rents to 
the amount payable on the 31st August, 1939 (and later, on 31st December, 1940).
The Victorian Government maintained rent control after the Commonwealth controls 
were repealed until 1954. Thereafter they were gradually lifted, although remnants of 
it remain today (see p. 2, n. 1).
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to a  red u c tio n  in accom m odation  op tions therefore rem oving one of the 
m ean s w hereby  te n a n ts  have solved the  ren ta l problem : exiting from
the  te n u re . F u rth e rm o re , a  red u c tio n  in  accom m odation  op tions h a s  
served to reduce  the  bargain ing  power of already  d isadvan taged  private 
te n a n ts  a n d  m ade recourse  to the  law  increasing ly  necessary . Hence, 
due  to ch an g es  in the  housing  m arke t, a  need  arose  to devise o th er 
so lu tions to the  ren ta l problem  as well a s  develop a n  effective legislative 
fram ew ork  for reg u la tin g  the  re n ta l m ark e t. In fact, ten a n cy  law 
reform  becam e the  new  solu tion  to the  ren ta l problem .
Secondly, th e  m ateria l b ase  of the  ren ta l p roblem  h a s  changed . 
W hile c e rta in  s tru c tu ra l  e lem ents of the  ren ta l problem  have rem ained  
c o n s ta n t, o th e r  a sp ec ts  of the  p roblem  have changed . As I argued  in 
C h ap te r 2, desp ite  app ea ran ces, social s tru c tu re s  and  p h en o m en a  are 
never exactly  the  sam e. T hus the  ren ta l problem  is no t the  sam e now 
as it w as in  the  1930s. In the early  tw en tie th  c en tu ry  ren ta l housing  
w as a  d o m in a n t h o u s in g  form, w h ereas now  it is a  m arg inal ten u re  
form . The ch an g in g  role in the h o u sin g  system  of p rivate  ren tin g  h a s  
a lso  been  accom pan ied  by a change in ac to rs  being  accom m odated  in 
th e  sec to r. The p rivate  re n ta l se c to r is  in c reas in g ly  h o u s in g  young, 
n o n trad itio n a l an d  often politically active househo ld s. This, in tu rn , h a s  
encou raged  an  increase  in te n a n t co n sc io u sn ess , th e  th ird  reaso n  for 
the  re-em ergence  of th e  ren ta l problem .
W ith th e  re-em ergence  of th e  re n ta l p rob lem  h a s  a lso  come a 
re c o n s tru c tio n  of the  problem . M ost recen tly  th e  re n ta l problem  h as  
b een  c o n s tru c te d  in te rm s of rig h ts . The rea so n in g  of th e  te n a n t 
ac tiv is ts  is basica lly  a s  follows. The in eq u itie s  found  in  the  private  
ren ta l m ark e t su c h  as inflated ren ts , a n  in ad eq u a te  supp ly  of housing, 
an d  d isc rim in a tio n  re la te  to the  com m odity  n a tu re  of ren ta l housing . 
Left to its  own devices, th e  p riva te  re n ta l m a rk e t does n o t opera te  
equitab ly . T here is a  need, therefore, for the  governm ent to in tervene 
to e n su re  th a t  it w orks fairly. To p u t it a n o th e r  way, th e  governm ent 
m u s t  in te rv en e  th ro u g h  th e  law  to e n su re  th e  h o u sin g  righ ts  of 
individuals. Thus:
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People have a right to housing: a right to secure housing, 
of a decent standard , adequate to their needs and 
reasonably within their means. Making sure that such 
housing is available to all is a primary responsibility of 
government, as important as the provision of guaranteed 
health or education services or a system  of justice. 
(C om m unity Com m ittee for T enancy  Law Reform, 1978, p.
9)
T his rep re se n ts  a very different app roach  to the  ren ta l problem  to 
p rev ious ones. In th e  p a s t only p roperty  ow ners were deem ed to have 
rig h ts . C oncern  for slum  dw ellers had  n o th ing  to do w ith  th e ir  righ ts  
a s  indiv iduals. R ather, it h ad  to do w ith  en su rin g  the  w ell-being of the  
com m unity : its  h e a lth , social s tab ility  an d  in d u s tr ia l grow th  - all of
w hich were felt to be th rea ten ed  by the  slum s. S lum  dw ellers were felt 
to be u n a b le  to so rt o u t th e ir own prob lem s, therefo re  the  s ta te  w as 
req u ire d  to so r t th em  o u t on th e ir  behalf. In th e  in te re s ts  of the  
co m m u n ity  a t large an d  w h e th e r they  liked it or not, s lum  dw ellers 
w ould be m oved from the ir dwellings and  rehoused .
T here are  a n u m b er of rea so n s  for th ese  d ifferent defin itions of 
th e  re n ta l p rob lem . F irstly , th e  n a tu re  of th e  ag en ts  defin ing  the  
problem  h a s  changed . The earlie r reform  m ovem ent com prised  m ainly 
m e d ic a l p r a c t i t io n e r s ,  c le rg y m e n , e c o n o m is ts , to w n  p la n n e r s ,  
a rch itec ts  and  sa n ita tio n is ts  who tended  to view the  ren ta l problem  and 
its  rem edy in te rm s of h ea lth , sa n ita tio n  an d  th e  en v ironm en t (Crow, 
1973; D avison, 1983; S p e a rritt, 1974). C onversely, th e  m ore recen t 
reform  m ovem ent w as led by people w ith  legal tra in in g  w ho tended , 
therefore , to look for legal rem edies.
A n o th e r  im p o r ta n t  d iffe ren ce  lies in  th e  ideo log ies of th e  
re sp ec tiv e  refo rm  m ovem en ts. The early  h o u s in g  re fo rm ers  w ere 
in sp ired  by an  env ironm en ta list ideology. They believed th a t  there  w as 
a  close co rrespondence  betw een the  env ironm ent and  people 's physical 
a n d  m oral w ell-being. H ence, bad  living cond itions w ere th o u g h t to 
p roduce  bad  people who, in tu rn , m ade conditions w orse. Conversely, a
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h e a lth y  an d  clean  env ironm en t p roduced  healthy , u p rig h t citizens. To 
quo te  J.W . B arre tt, one of the  leading  figures in  the  reform  m ovem ent 
a n d  co m m iss io n e rs  of th e  Select Committee on the Housing of the 
People in the Metropolis:
Character... is in all probability the direct product of the 
action of environment on plastic living matter. Just as the 
physical characteristics are the direct product o f the 
strains and stresses to which it has been subject for aeons 
of time, so the expression of the conscious nervous system  
is in all probability an indirect product o f environment, 
that environment meaning not only the physical factors 
which are influencing us, but also the super-organic factors 
of social and commercial life, which are also playing their 
part ("National C haracter" , n .d ; cited by Davison, 1983, p.
149)
T h u s  th e  co m m issio n e rs  of th e  Royal Commission on Housing 
Conditions and  the  Housing and Slum Board Investigation defined th e  
ren ta l problem  largely in te rm s of its  consequences: overcrowding, su b ­
s ta n d a rd  h o u sin g  and  the  ill-health  of te n a n ts . All were felt to act upon  
one a n o th e r  in  a v icious circle. To b reak  th e  cycle, to rem ove one of 
th e  c au se s , w as therefo re  felt to am elio ra te  th e  res t. Hence, to lessen  
the  effects th ro u g h  the  c learance  of slum s, im proved san ita tio n  and  the  
re lo ca tio n  of s lu m  dw ellers w as felt to be th e  an sw er to th e  ren ta l 
problem  an d  to poverty generally.
Conversely, the  ten an cy  law reform  m ovem ent h a s  tak en  its  lead 
from  the  civil r ig h ts  m ovem ent w h ich  is b a sed  on th e  p rincip le  th a t  
everyone - reg a rd le ss  of p ro p erty , gen d er or s ta tu s  - is en titled  to 
c e r ta in  b a s ic  r ig h ts  s u c h  a s  e q u a lity  of t r e a tm e n t,  freedom  of 
e x p re ss io n , th e  r ig h t to a  d e ce n t a n d  se c u re  ex is ten ce  in c lu d in g  
h o u sin g . In re c e n t y ea rs  th e  belief in  the  p red o m in an ce  of p e rso n  
r ig h ts  over p ro p erty  r ig h ts  a n d  o th e r  form s of privelege h a s  found  
exp ression  a lso  in th e  d e m a n d s  of fem in is ts, rac ia l m inorities and  in  
su c h  fields as h ea lth , educa tion  and  consum er pro tection .
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P ercep tio n s of th e  ren ta l p rob lem  have therefo re  ch an g ed  as, 
indeed , have th e  o p tions available to deal w ith  them . R esp o n ses or 
rem ed ies to the  re n ta l problem  have varied  accordingly. Yet, desp ite  
th e  d ifferences be tw een  c u rre n t  p e rc e p tio n s  a n d  re s p o n se s  to the  
re n ta l  p rob lem  an d  earlie r ones, th ey  are  re la ted . The ten a n c y  law  
reform  m ovem ent h a s  been  influenced  by the  a c ts  of earlie r reform ers 
and  governm ents. L essons have been  lea rn t from  previous efforts to deal 
w ith  the  ren ta l problem . For exam ple, theo ries ab o u t the  link  betw een 
th e  en v iro n m en t an d  behav iou r have b een  revised , a s  have a ttitu d e s  
to w ard s the  prov ision  of low -incom e h o u sin g . T h u s  it is no  longer 
considered  ap p ro p ria te  to house  te n a n ts  in  h igh-rise  tow er ap artm en ts . 
In fact, the  H ousing  C om m ission h igh -rise  e s ta te s  were, ironically, the 
so u rc e  of m an y  of th e  g rievances to w h ich  th e  new  g e n era tio n  of 
refo rm ers w ere a d d re ssed . The T en a n ts ' U nion - u n d o u b ted ly  one of 
the  key ac to rs in the  ten an cy  law reform  m ovem ent - h ad  its  origins in 
a public  te n a n ts ' o rganization  based  in one of these  e s ta te s  (see p. 4, n. 
2) .
The w ay social refo rm ers a n d  th e  g o v ern m en t d e a lt w ith  the  
p rob lem  in th e  p a s t  h a s  also d e te rm in ed  th e  o p tio n s th e ir  c u rre n t 
c o u n te rp a rts  have available to them . For in stan ce , hom e ow nership  has 
b een  prom oted  largely a t the  expense  of the  pub lic  ren ta l secto r. If 
th is  se c to r w ere now  m ore v iab le  a n d  th e re fo re , m ore access ib le , 
p ro b lem s in th e  p rivate  ren ta l sec to r w ould be so m ew h at alleviated. 
The focus on hom e ow nersh ip  h a s  also served to d ivert a tten tio n  away  
from  problem s in the  o th er ten u re s . Indeed, for a while it w as possible 
for te n a n ts  in the  p rivate  ren ta l sec to r to escape  the  p rob lem s of th a t 
se c to r  th ro u g h  hom e ow nersh ip . T hese  p ro b lem s m igh t n o t be as 
severe a s  they  now  a re  h ad  they  b een  tack led  d irec tly  a t  an  earlie r 
stage.
J u s t  a s  c u rre n t s tra teg ies devised to deal w ith  the  ren ta l problem  
have been  in fluenced  by the  ac ts  of o u r p red ecesso rs , so too, will our 
a c tio n s  in fluence  th o se  of o u r su c c e sso rs . T he in tro d u c tio n  of the  
R esidential T enancies Act in  V ictoria h a s  served to change the  choice of
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stra teg ies available to land lo rds and  te n a n ts  in d ispu te  reso lu tion  and  in  
th e ir  ren tin g  p rac tices  generally . It h a s  likew ise a ltered  the  range of 
possib ilities open to social reform ers and  to the  governm ent in  dealing  
w ith  the  la rg e r re n ta l p rob lem . In ad d itio n  th e  a c to rs  have  b e en  
tra n s fo rm e d . New a c to rs  have  b e en  c re a te d  an d  old ones h ave  
d isap p ea red . The a ttitu d e s , expec ta tions a s  well a s  th e  b eh av io u r of 
ex is tin g  a c to rs  have a lso  been  m odified. T he ch an g e s  w hich  have  
re su lted  from th e  in tro d u c tio n  of th e  T enancies Act are  th e  su b jec t of 
th e  following ch ap ter.
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Chapter 4
Landlords and Tenants: The Same Actors or New Ones?
[TJhe actions people improvise occur in real historical 
time, on such-and-such an occasion in year x at place y. 
Historical time forbids an identity between the practice 
(and the structure being constructed by it) of the 6th 
August and that of the 5th. The point holds even for the 
most repetitive job in the most tightly-controlled 
cannery.... Each day does not come out of the same 
mould, it comes out of the day before. And if nothing else 
has happened, another batch of fish  is in the can, the 
balance sheet totals of Amalgamated Octopuses have crept 
up again, everyone is a bit more experienced, the working 
class has had another strategic defeat, and the workers 
and their bosses are one day nearer to dying. (Connell, 
1983, p. 148)
The next two chapters examine the changes the introduction of 
the Tenancies Act has produced amongst agents, and in the structural 
context within which they act. It is argued th a t both the nature and 
the distribution of resources available to actors in the rental m arket 
have changed as a result of the Tenancies Act. New resources include 
the Act itself and its supporting infra-structure, namely the Tenancies 
Tribunal and the Tenancies Bureau. The cast of actors has also 
changed, both in terms of composition and in behaviour. As a result, a 
new state of structu re has been produced which, although similar to 
the old, is not the same.
This chapter considers how landlords and tenan ts have been 
affected by the introduction of the Tenancies Act, specifically, whether 
they are the same actors they were prior to its introduction or are, in 
fact, different. The analysis is structured  around a num ber of case 
studies of tenancy disputes. The focus is on actors' responses to their 
disputes and their use of tenancy law in dealing with them, not on the
78
d ispu tes pe r se. M y in te res t is in  how  the law  is used as a resource by 
la n d lo rd s  and tenan ts  (Grace and W ilk in so n , 1978a, eh. 6; Nelken, 
1983, eh. 4).
The case s tud ies  were selected to il lu s tra te  the  d iv e rs ity  o f 
s tra te g ie s  used  b y  re sp o n d e n ts  to  rem edy  th e ir  d is p u te s  (see 
A ppend ix  1 fo r m ore ab ou t the  se lection o f respondents). F o u r o f the 
case stud ies are o f tenan ts  and two o f land lo rds. A ll the tenan ts  are in  
fa ir ly  s im ila r  socio-econom ic po s itions . They are a ll m idd le-aged to 
aged, and a ll are on pensions. Three are single wom en; the o ther case 
s tu d y  is o f a couple. A ll the tenan ts  used in  the case stud ies therefore 
co n s titu te  w h a t was described in  the previous chap te r as m arg ina lized 
and are, moreover, representa tive of the ten an t po pu la tion  a t large. Yet 
the s im ila r it ie s  end here. The prob lem s the tenan ts  experienced are 
q u ite  d iffe re n t as are th e ir  responses to  th e ir  p rob lem s. W hile  the 
n a tu re  o f th e  p ro b le m  governs to  som e degree the  rem edy, the  
decisive fa c to r in  te n a n ts ' responses was found  to be the  range o f 
op tions they had ava ilab le to them . In  the f irs t  two cases, the tenan ts 
were able to  rem edy th e ir  p rob lem s w ith o u t hav ing  to  re so rt to the 
law . A lth o u g h  the te n a n ts  in  the  o th e r two cases a ttem p ted  to  do 
likew ise, they had in  the end, no choice bu t to use the law.
O f the tw o la n d lo rd s  whose case s tud ies  are presented in  th is  
chap te r one corresponds w ith  the  stereotype o f lan d lo rd s , nam ely o f 
an inves to r whose m o tiva tion  is p r im a r ily  com m ercia l. In  th is  case the 
lan d lo rd  owns a nu m b e r o f re n ta l p roperties w h ich  m ake up  on ly  p a rt 
o f h is  to ta l investm en ts . The o th e r la n d lo rd , however, is tru e r  to the 
no rm  in  th a t she is a sm all-sca le , "b ricks  and m o rta r" type land lo rd . 
For th is  type o f la n d lo rd  p ro p e rty  is a safe-bet: fo r th is  p a r t ic u la r  
la n d lo rd  the re n ta l p ro p e rty  is  a fo rm  o f s u p e ra n n u a tio n  inves tm en t 
ra th e r th a n  a p u re ly  com m erc ia l en te rp rise . The lit t le  th a t is know n 
abou t la n d lo rd s  suggests th a t there are a nu m be r o f lan d lo rd s  of th is  
type. A lth o u g h  th is  lan d lo rd  does no t manage he r p rope rty  th ro u g h  a
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rea l e s ta te  agen t the  m ajority  of land lo rds in V ictoria do (ABS, Survey  
o f  H ousing  O ccupancy a n d  C osts, 1980, C at. No. 8724 .0 , Table 9). 
Finally, desp ite  experiencing  sim ila r ten an cy  prob lem s each  land lord  
responded  in a different way. As w ith the  ten a n ts , the  legal option w as 
the  le a s t preferred and  w as u sed  only w hen there  w as no o ther choice.
Before proceeding , a word needs to be sa id  ab o u t term inology. 
T en a n cy  p ro b lem s a re  d is tin g u ish e d  h e re  from  te n a n c y  d isp u te s . 
P roblem s refer to p rob lem atic  cond itions, for exam ple, a  leak ing  roof, 
irreg u lar paym en t of re n ts  a s  well as cond itions w hich  are recognized  
as problem atic. A problem  need n o t escala te  in to  a  d ispu te . It m ay be 
"rem edied" by being ignored, evaded or, in the  case  of repa irs , by the  
te n a n t carry ing  th em  o u t h im /h e rse lf . A problem  becom es a  d ispu te  
w h en  th e  te n a n t, lan d lo rd  o r a g e n t co n fro n ts  th e  o th e r  p a rty  or 
p a rties  over the problem . A d isp u te  m ay involve the  law, b u t  need not. 
T here are  often o ther, equally  effective w ays of resolving a  d isp u te  as 
th ro u g h  the  law  su c h  as  negotiation, bluffing or exiting.
Mr. a n d  M rs. C aldw ell.
Mr. an d  Mrs. Caldwell a re  an  elderly couple. He is in h is  early 
70s, sh e  in h e r  la te  60s. They m igra ted  to A u s tra lia  from E ngland  
(Mrs. Caldwell is ac tually  Greek) in 1948. Prior to h is  re tirem en t, Mr. 
Caldwell w orked as a  w irer for the  E lectricity  C om m ission. He jo ined  
the  C om m ission soon after arriv ing in A ustra lia . Since re tiring  he does 
the  occasional "odd job" su c h  a s  m ain ten an ce  w ork and  repa irs  for h is 
n e ig h b o u rs  an d  land lo rd . M rs. Caldw ell m ost recen tly  w orked in  a 
clothing factory. She w as re tren ch ed  six years ago.
The Caldw ells have lived in re n ta l accom m odation  since  th e ir 
arrival in A ustra lia . They m a in ta in  they  could have b o u g h t th e ir own 
hom e b u t chose n o t to, p referring  in s tead  to invest in th e ir  two sons' 
future:
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We've always rented since we've been in Australia. We sort 
of came out here and thought we'd educate the kids. Well 
they're all light now, aren't they. They've got good jobs. We 
could have bought a house. The wife went out to work all 
those years.
The C aldw ells have lived in ab o u t five p rem ises altogether, bo th  
flats and  h o u ses. They cu rren tly  re n t a flat (a sub-div ision  of a  house) 
w here they  have lived for ab o u t eight years. It is m anaged  by a real 
e sta te  agent.
The C aldw ells ' p rob lem  is a fairly  com p lica ted  one. At a  
superfic ia l legal level, it re la te s  to the  lack  of m a in ten a n ce  of th e ir 
property . T heir grievance w as sum m ed up  by Mr. Caldwell:
[The landlord] won't do anything for us. Nothing. We've 
been here eight years - well we painted it but we come to 
the point where we can't go on painting it ourselves 
anymore. He says, "Why don't you paint it yourselves?" We 
can't. It's above us now. At our age we can't get up a 
ladder. We keep the place clean but we can't do anything 
more.
The C aldw ells ' m ain  grievance , how ever, re la te s  to  a  dam p 
problem . It h a s  been  a problem  the  en tire  tim e they  have lived in the 
flat, a lth o u g h  it did n o t becom e a p p a re n t u n til several m o n th s  after 
they  moved in. Once they  becam e aw are of the  problem  they  reported  
it to the  rea l esta te  agent. A trad e sm an  w as called in  to look a t it b u t 
the  lan d lo rd  w as n o t p rep a red  to pay  th e  e s tim ated  $ 2 ,0 0 0  for the  
repa irs .
The C aldw ells nex t so u g h t advice from  th e  T en a n ts ' U nion. 
Armed w ith  the  necessary  inform ation , Mr. Caldwell again  approached  
the  land lo rd , who again  refused  to rem edy the problem . M oreover, he 
th rea ten ed  Mr. Caldwell to d e s is t w ith h is  dem ands:
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I went to the Tenants' Union. Straight away [the landlord] 
said, "If they tell me to repair [the place], I'll have to sell it 
You'll have to get out one way or the other because whoever 
buys it will demolish the place".... Take it or leave it, that's 
what he thinks. "If you like it you stay. If you don't like it 
you leave". That's what he says every time.
For a  w hile the  Caldw ells d ea lt w ith  the  p roblem  them selves. 
Mr. Caldwell sc raped  dow n the  w alls of the  h ouse  and  pa in ted  them . 
W hile n o t rem edying the  p roblem , he a t lea s t m ade the  condition  of 
the  flat bearable.
A part from  th is  problem , however, life con tinued  as  norm al for 
the  C aldw ells and  th e ir  lan d lo rd . T he land lo rd  w as cooperative in 
o th e r re sp ec ts . All o th e r rep a irs  w ere carried  o u t w hen  req u ested . 
Indeed, the  Caldw ells and  th e ir land lo rd  were on reaso n ab ly  friendly 
term s. As m entioned  earlier, Mr. Caldwell did the  occasional odd job 
for th e  lan d lo rd . T he lan d lo rd  w as a lso  a  reg u la r  v is ito r to the  
Caldwells.
Two th ings h ap p en ed  to d is tu rb  th is  equ ilib rium . Firstly, the  
C a ld w ells  w ere  u n w ittin g ly  involved  in  a d is p u te  b e tw ee n  a 
neighbouring  te n a n t and  the  landlord . The landlord  w as a ttem p ting  to 
evict th is  p a rtic u la r  te n a n t  for be ing  in re n ta l a rre a rs . The te n a n t 
challenged the  land lo rd 's  c la im s before the  T enancies T ribuna l and , in 
fact, asked  the  Caldw ells to provide a c h a rac te r reference - w hich they  
did (the Caldw ells claim  they  were u n aw are  th a t  he w as in  arrears). 
The te n a n t won the  case  and  rem ained  in the  p rem ises. However, he 
s to p p ed  pay ing  h is  r e n t  a lto g e th e r  a n d  su b se q u e n tly  did a "flit", 
in c u rrin g  co sts  of a b o u t $ 8 0 0  for th e  lan d lo rd . The re la tio n sh ip  
betw een the  C aldw ells an d  th e ir  land lo rd  d e te rio ra ted  a fte r th is . Mr. 
Caldw ell w as no longer em ployed  to do odd jo b s . T he lan d lo rd
82
sto p p ed  calling  a ro u n d . R eq u es ts  for rep a irs  w ere also  less  read ily  
agreed to.
The second developm ent w as a de te rio ra tion  in  M rs. Caldw ell's 
healtli. Mrs. Caldwell suffers from sp in a  bifida, the  condition of w hich 
h a s  w orsened  over th e  la s t  th ree  years. Her illness h a s  lim ited Mrs. 
C aldw ell's m obility considerab ly . She is now  v irtua lly  h o u se -b o u n d . 
M oreover, acco rd ing  to M rs. Caldw ell, th e  d a m p n e ss  of th e  fla t is 
ac tually  aggravating h e r condition. Indeed, h e r doctor h a s  advised her 
to m ove. W hereas p rev iously  M rs. Caldw ell w as n o t p a rticu la rly  
concerned  a b o u t th e  dam p  problem , it h a s  now  becom e im perative 
th a t  som eth ing  be done.
The possib ility  of m oving p resen ted  itse lf w hen  a  neighbouring  
flat (also ow ned by th e  C aldw ells ' land lord) b ecam e v a ca n t. T his 
p a r t ic u la r  fla t w as sligh tly  sm a lle r  an d  m ore expensive  th a n  the  
C aldw ells' c u rre n t one, b u t  m o st im portan tly , it w as dry. The flat 
becam e v acan t a t ab o u t the  tim e of the  Caldwells' involvem ent in their 
n e ig h b o u r's  d isp u te . The land lo rd  in itially  agreed to th e ir  req u e s t to 
tra n s fe r  fla ts. However, a fte r he lost h is  T rib u n a l case , w hich  he 
b lam ed largely on the  Caldwells, he changed h is m ind.
U n d e te rred , th e  C aldw ells so u g h t o u t o th e r  o p tio n s . The 
possib ility  of finding a  flat elsew here in the  private ren ta l m ark e t w as 
im m ediately d iscoun ted . As Mr. Caldwell explained:
Years ago there were Jlats in the hundreds. You pick up a 
paper now and there's a couple of columns of them. The 
prices are sky high. Now it's not move out of here and into 
another place just like that. I just wouldn't leave here to go 
to this place or that place.... We’re only on a pension. Flats 
now are too dear for us, $80 or $90.
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The Caldw ells applied  to buy  a H ousing  C om m ission  u n it  or 
house . B ecause of th e ir  age, however, th e ir  app lica tion  w as rejected. 
The C aldw ells were invited to apply  for a  public  ren ta l u n i t  in s tead . 
They w ere offered a u n it  soon after, w hich they  rejected. According to 
Mrs. Caldwell it w as too sm all for th e ir needs: it w as a  one bedroom  
u n it, w hereas they  w an ted  a  two bedroom  u n it like th e ir  p re se n t one. 
Mr. Caldwell also added , "you don 't go from u p  here  to down there . 
You don 't go down, you go up."
The Caldw ells w ere su b seq u e n tly  inform ed th a t  age lim its on 
the  hom e p u rch a se  schem e had  been  ra ised  so they  w ere now  eligible 
u n d e r  th e  schem e. At the  tim e of o u r interview , they  were w aiting for 
e ither the  p u rch ase  or ren ta l option to come th rough .
The Caldw ells also h ad  a n u m b er of legal op tions. U nder the  
R esiden tia l T en an cies  Act a land lo rd  is obliged to e n su re  th a t  th e  
p rem ises are  kep t in  good repa ir a t h i s /h e r  expense. In add ition , the 
Caldw ells could have invoked the H ealth  and  the  H ousing  Acts. The 
H ealth  Act, for exam ple, enab les a C ouncil H ealth  In specto r to order 
th a t  a  p rem ises  be closed or repa ired  on the  g ro u n d s th a t  it is in a 
condition likely to be dangerous or offensive to h ea lth . Clearly, in Mrs. 
C aldw ell's case , th e  cond ition  of the  p rem ises w as offensive to h e r  
h ea lth . S im ilarly, u n d e r  th e  H ousing  Act a H ousing  In sp ec to r m ay 
declare a  p rem ises u n fit for h ab ita tio n  resu ltin g  in  e ither a  dem olition 
or re p a ir  o rder. In o th e r  w ords, th e  C aldw ells w ere w ith in  th e ir  
righ ts to ask  their land lord  to repair their flat.
The Caldw ells w ere aw are of these  options. Yet they  chose no t 
to u tilize them  as they  feared rep e rcu ss io n s  from th e ir  land lo rd . The 
Caldwells believed th a t  th ese  options involved too m uch  risk:
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[The landlord's] got that over you all the time, you know, 
that he's going to pull the place down or something like 
that: "If you go to the Council, I'll shut the place down, I'll 
pull the place down".... So which way do you go? He's told 
us, no matter what we do, if we report that we want the 
work done, he won't do it. He'd rather shut the place 
down.
A lthough  th e  C aldw ells h a d  a  te n a n c y  d isp u te , th ey  never 
actually  invoked the  law. As far as the Caldwells were concerned it w as 
a g a in s t th e ir  in te re s ts  to do so. T here w ere o th e r op tions available 
su ch  as  suffering th e  s itu a tio n  and  exiting w hich, while no t particu larly  
sa tisfy ing , w ere m ore accep tab le  to th em  th a n  a sse r tin g  th e ir  legal 
righ ts .
This w as also the  case  w ith  the  nex t ten a n t. A lthough the  T enancies 
Act s tre n g th e n e d  h e r b a rg a in in g  position  v is-a-v is h e r  lan d lo rd  and  
rea l e s ta te  agen t, it w as n o t a  c ru c ia l p a r t  of th e  so lu tio n  to h e r 
ten an cy  d isp u te . R ather, the  te n a n t w as able to u se  o th er m ean s to 
rem edy the  d ispu te .
Miss Sunfleld.
M iss Sunfield  is E nglish  and  in h e r 50s. She h a s  w orked in a 
n u m b e r of o ccu p a tio n s , in c lu d in g  n u rs in g , n ew sp ap er delivery and  
porcelain  res to ra tio n . She is now  on an  invalid pension , an  epileptic 
w ho su ffe rs  from  b ra in  d am ag e , th e  re su lt, a cco rd in g  to her, of 
m edical negligence. She h a s  ren ted  since  he r arrival in  A ustra lia  in 
the 1950s. As she  explains:
I haven't got my own home because I was always afraid of 
getting into debt. And I never had enough money to buy a 
house for cash.... The only money I had I needed for 
[medical expenses]. I saved four and a half thousand at the 
beginning of '83 and the money went into [medical 
expenses]. All I could do was rent.
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M iss Sunfield  h a s  ren ted  two p laces in  th e  p a s t tw en ty  years. 
She w as evicted from the  first as it w as to be dem olished. Her c u rre n t 
abode is a flat w here she  h a s  lived for five years. The block of flats in 
w h ich  M iss S unfie ld  lives is occup ied  m ain ly  by  low -incom e and  
sim ilarly  d isadvantaged  ten an ts .
M iss Sunfield  h a s  few dealings w ith  the  ow ner. R ather, she 
deals  p rim arily  w ith  th e  rea l e s ta te  agen t. Indeed, it w as w ith  him  
th a t she h ad  her d ispu te.
M iss Sunfie ld 's  d isp u te  cen tred  a ro u n d  h e r keeping  of a  pet, a 
cat. It s ta r te d  w hen the  real e s ta te  agen t em barked  on a cam paign to 
rid th e  block of pe ts . M iss Sunfield  challenged th is  action , claim ing 
she  h ad  been  given verbal perm ission  to keep a  cat. The agent, for h is 
p a rt, denied h e r claim  and  con tinued  h is  cam paign regard less.
The d ispu te  began  w ith a general le tte r w hich w as c ircu la ted  to 
all th e  te n a n ts  in the  block. It w arned  re s id en ts  a b o u t th e  p ractice  of 
keep ing  p e ts  and  in s tru c te d  offending te n a n ts  to m ake  a lte rn a tiv e  
a rran g em en ts .
M iss S unfie ld  re sp o n d ed  by  challeng ing  th e  le tte r. In M iss 
Sunfie ld 's words:
I rang the agent and said I'd been given permission to
keep a cat and that there was no need for all of this. I 
found it all very surprising.
M iss Sunfield  left the  m a tte r  a t th a t. She did n o t a ttem p t to 
rem ove the  cat. She w as su b seq u e n tly  se n t a  second, m ore strongly  
w o rd ed , le t te r  in  w h ic h  th e  a g e n t d e m a n d e d  M iss S u n fie ld 's  
com pliance. The cam paign  w as now targetted  solely a t M iss Sunfield.
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T his tim e M iss S unfie ld  w as m ore ag reeab le  to th e  a g en t's  
req u est. She agreed to rem ove the cat, b u t  asked  only to have a w eek 
in  w h ich  to m ake  a lte rn a tiv e  a rra n g e m e n ts . Before th e  w eek h a d  
lapsed , how ever, she  recieved a  th ird  le tte r w hich, accord ing  to M iss 
Sunfield, w as "the m ost horrib le  of all."
In th is  le tte r  M iss Sunfield  w as firstly  accu sed  of m is trea tin g  
th e  ca t, a ch arg e  sh e  firm ly den ies. Secondly , sh e  w as a sk ed  to  
rem ove the  offending pet, and  herself as well.
M iss Sunfield refused . Not only did she rem ain  in  h e r flat, b u t 
kep t h e r  ca t a s  well. Moreover, she w as in s tru m e n ta l in the  d ism issa l 
of the  agen t concerned .
M iss Sunfield em ployed a n u m b er of resou rces in h e r cam paign. 
Firstly, sh e  u sed  the  T enancies Act to su p p o rt h e r  righ ts  a s  a  ten an t. 
She h ad  sou g h t a ss is ta n ce  from the T enan ts ' U nion w hich  advised h er 
th a t  she  could no t be legally evicted as she  h ad  been  given perm ission  
to keep a  pet. However, since  only verbal perm ission  h ad  been  given, 
it w as effectively M iss S un fie ld 's  word a g a in s t th e  ag en t's . Yet M iss 
S unfie ld  stood firm . She su m m ed  u p  h e r s tra te g y  in the  following 
com m ent:
/The agents] a sk e d  me to leave. That's all th ey  could do.
They couldn't evict me. A n d  I w ouldn 't have gone a n yw a y.
They had  to prove tha t the  cat w a s here. They couldn't.
They can't come in here. They're not a llow ed by the law ....
In Court I would be the  tenan t w ho does her ow n  repairs, 
w ho tid ies up  the  p lace  w h en  there  is no caretaker. I 
a lw a ys p a y  m y rent in advance. I never give trouble in any  
other w a y  so there's nothing they can do about me.
W hat is sign ifican t in M iss Sunfie ld 's case  is n o t th a t  she  w as 
su ccessfu l in h e r challenge b u t  th a t  she  a ttem p ted  a  challenge in the
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first place. Indeed, M iss Sunfield 's behav iour defies one's expectations 
of how  som eone in h e r position w ould act. The conventional w isdom  
is th a t  the  m ore socially d isadvantaged one is, the  less assertive  one is 
(Sackville, 1975, ch. 1; C ass an d  Sackville, 1975), especially , a s  in 
M iss Sunfie ld 's  case, w hen it m ight cau se  eviction. Indeed, she  had  
already  been asked to leave.
M iss Sunfie ld  w as p e rh a p s  m ore fo r tu n a te  th a n  m o st low- 
incom e te n a n ts  in th a t she had  a fail-back position: an  accom m odation 
op tion . She  h ad  app lied  for, an d  h a d  b een  offered, a  H ousing  
C om m ission  u n it. She had , how ever, postp o n ed  accep tan ce  of the  
offer (she su b seq u en tly  rejected it) as sh e  did no t w an t to move. She 
preferred  to rem ain  w here she was:
A single pensioner's fla t would be awful for me. All my 
[furniture and belongings] would have to go. The fla t I'd be 
in would only be the size o f a room with a kitchenette, 
shower and toilet. In the meantime I'll stay here. I'm only 
paying $42 and I get $15 from  the Commonwealth  
Government.... It’s in my best interests to stay here.
Miss Sunfield also had  access to o ther reso u rces from w hich she 
w as ab le  to draw , nam ely  p rev io u s ex p erien ces in  d isp u te s . As I 
in d ica ted  earlier, M iss Sunfield  h a d  a n u m b e r of m edical prob lem s 
c o m p o u n d e d , a cc o rd in g  to h e r , by th ir te e n  y e a rs  of m ed ica l 
negligence. A lthough she  is now  receiving correct m edical trea tm en t, 
the  y ea rs  of negligence have left p e rm a n en t dam age. At th e  tim e of 
th e  in terv iew , M iss S unfie ld  w as p re p a rin g  a  c o m p e n sa tio n  case  
ag a in st the doctors concerned. It w as M iss Sunfie ld 's opinion th a t  her 
experiences w ith  doc to rs and  law yers served to  "toughen" her. In 
add ition , th ese  experiences helped  ed u ca te  M iss Sunfield  on how  to 
deal w ith  problem s and how to u se  the available reso u rces in achieving 
her ends. In Miss Sunfield 's words:
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Nobody would dare throw me out on the street. I had a 
lawyer fighting a negligence claim for me, so [the agents] 
knew I had a [case] going against doctors. They were a bit 
scared of getting into a legal dispute.... The agents were 
frightened in the end. They were very frightened about 
those last letters. The last letter was defamatory and I 
could have seen my lawyer about that. But I just preferred 
to keep them frightened.
M iss Sunfie ld ’s s ta n d  a g a in st h e r real e s ta te  agen t therefore h ad  
little  to  do w ith  t e n a n t  c o n sc io u s n e ss . For M iss S u n fie ld  th e  
T enancies Act rep re se n te d  a reso u rce  w hich  she  w as able to utilize, 
along w ith o ther resou rces, to achieve he r ends.
It m ight have been  a  d ifferent m a tte r  h ad  th ese  reso u rces  no t 
been  available, as the  nex t two cases dem onstra te . The te n a n ts  in the  
following cases also tried  to find m eans a round  using  the  law, b u t  were 
unab le  to. They were bo th  in the  position of having no choice.
Jennifer Woodward.
Je n n ife r is in h e r  early  50s. She is divorced an d  h a s  five fully 
grow n c h ild re n . S he  com es from  a m id d le -c la s s  b a c k g ro u n d . 
Je n n ife r 's  fa th e r  w as a n  Air Force Officer, h e r h u sb a n d  a  b an k er. 
Jenn ife r, while she w as m arried , ran  an  an tique  b u sin ess . Jen n ife r h a s  
recen tly , a s  she  d e sc rib e s  it, "fallen on to  h a rd  tim es."  She now  
su p p o rts  herself on a pension .
Jen n ife r h as been  ren ting  for ab o u t n ine years. Her c u rre n t flat 
is h e r  th ird . It is a  one-bed room  flat w hich  sh e  sh a re s  w ith  h e r  
d au g h te r and  g rand-daugh ter.
Jen n ife r 's  d isp u te  concerns her land lo rd 's  a ttem p ts  to evict her. 
All the  te n a n ts  in the  block of 18 flats were rou tine ly  served notices to 
qu it on the  g ro u n d s th a t  su b s ta n tia l  renovations w ere p lanned . The
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te n a n ts  w ere, however, given the  op tion  to rem ain . Several te n a n ts  
vacated , a lthough  a few rem ained, including  Jenn ifer. She explained:
My financial stmcture kept me here to a very large degree, 
plus the fact that I knew that if I moved I would only be 
moving to something like this.... Also I thought we might as 
well. I thought we could live through it. I had nowhere to 
move anyway. It was really no decision. I had no money, I 
couldn't afford to move. I thought, well I can live through 
it. It’s only the windows to be done and the staircase 
outside. They said a few  minor things, odds and ends, 
outside. I thought I'd stay.
After th e  renovations were a lm ost com plete, th e  te n a n ts  were 
served a  second  notice to vacate. The reason  given th is  tim e w as th a t 
the  p rem ise s  w ere to be sold. T his w as su b seq u e n tly  p roven  false. 
The flats had , in fact, been  re-leased . 1
Je n n ife r  did not, a t th is stage, have any  in ten tion  of challenging 
the  notice. She sough t in stead  to find a lternative accom m odation:
I was fairly desperate to move, to take almost the first 
place I saw. I think you go through a frightened stage, a 
desperate stage, where you want to flee. I even said that to 
the agent. He said, "Are you going?" I said, "About as fast as 
I can go."
Je n n ife r 's  efforts, however, were unproductive , a s  the  following 
com m ent a ttes ts :
At first I went out and looked at so many fiats. We got the 
Age every Wednesday and every Saturday. We read the Age 
through. We went and we walked, looked and went to 
estate agents. We got up there early. We were looking at all 
properties coming up on the market.... And then I looked 
at the dreadful offering. The first place I saw, $87.50 it
1 It is a breach under Section 122(3) of the Tenancies Act to re-lease premises within 
six months of obtaining possession by Notice to Vacate.
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was [$27.50 more than the current ßat], two bedrooms - it 
was bigger than here. I went in there and it was filthy, it 
was just disgusting. It smelt when you walked in, the air 
reeked. Plus your outlook was rubbish bins. If you were 
game enough to go [onto the balcony] you would look at all 
the rubbish bins from all the fiats, with the flies buzzing 
around.
Je n n ife r  n ex t decided upon  a sta lling  stra tegy . She and  one 
o th er te n a n t decided to challenge the  notice to vacate . They believed 
th a t b ecau se  false g ro u n d s for possessio n  h ad  been  given, th e  notice 
w ould be invalida ted . They hoped  to be able to rem ain  w here  they  
w ere:
I thought, "It's invalid. My notice to quit is invalid." So I 
just held on.
Failing th a t, they  hoped to be able to sta ll for tim e:
When I realized I wasn't going to find what I wanted I 
began to ask around. I'd made a lot of friends in the area.... 
I began to realize that if I asked around enough we would 
find a nice place to go to. But I needed more time.... The 
fight to stay on here for longer was very desirable to me, to 
give me more time to find a decent place.
Je n n ife r 's  challenge did, in fact, go to th e  T rib u n a l. W hile 
Je n n ife r w as u n su ccessfu l in having the  notice quashed , she  succeeded 
in  gaining four m on ths ex tra  before having to vacate.
In itia lly  th en , J e n n ife r  w as a fairly re lu c ta n t d isp u ta n t . Her 
challenge  ce rta in ly  did n o t begin  as a de libera te  one. A ccording to 
Jen n ife r, h e r first reaction  w as to flee:
Quite frankly, I was inclined to run because I was 
frightened of going to Court. I'd never been to Court 
except for my divorce, and I found that very frightening....
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I'm not unused to bucking people, but I was frightened of 
the Court system.
H er su b se q u e n t challenge w as the  re su lt  of a  com bination  of 
fac to rs. F irstly , th e re  w as expediency: of all h e r  accom m odation
options, few though  they were, he r b e s t w as to rem ain  w here she  w as. 
J e n n ife r  h ad  n o th in g  to lose by challeng ing  h e r land lo rd . By not 
c h a lle n g in g  th e  no tice  to v aca te , ev ic tion  w as a  c e r ta in ty . By 
challeng ing  it there  w as a chance  of rem ain ing  w here  sh e  w as or a t 
lea s t rem ain ing  a while longer. D esperation  w as an o th e r factor: once 
Je n n ife r  w eighed up  h e r options she realized th a t  sh e  h a d  no choice 
but to challenge th e  notice. And finally there  w as an g er over being 
"treated like an  ant", a s  Jen n ife r p u t it:
At first I acted like a docile sheep. And then I didn't feel 
like a docile sheep any more. I got really angry.... I began 
to dig in my heels and fight to stay on. I began to 
overcome my previous fright. I began to feel really angry 
about the whole matter. I began to fight them.... The more 
I got into [the dispute] the more angry I got. It was partly 
due to poverty that I fought them, the fact that I really 
couldn't afford to move. Plus I don't think they've got the 
right, or should have the right, to be able to say, just like 
that, "Move".
T here  w ere th e n , good in cen tiv es for Je n n ife r  to  tak e  legal 
action . She had  no th ing  to lose by h e r action , indeed sh e  could only 
gain. For all th a t  it w as an  option she preferred  to avoid, u sin g  it only 
w hen all o ther options had  been exhausted . This w as also the  stra tegy  
used  by the  d isp u tan t described in the next case study.
Mrs. Brae.
M rs. B rae is in a fairly sim ilar socio-econom ic position  to the  
Caldwells. She is a  72 year old widow. She w as b o rn  in A ustra lia  and  
has, in  fact, never travelled ou tside  V ictoria. M rs. B rae h a s  ren ted  all
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h e r a d u lt life. In the p a s t forty five y ears  she  h a s  lived in only two 
h ouses, bo th  w ith in  two blocks of one ano ther.
Mrs. B rae h a s  lived in he r p re sen t accom m odation  for tw enty 
one years. She originally lived w ith h e r d augh te r, in  w hose nam e the 
lease w as. Mrs. Brae took over the lease w hen h e r d a u g h te r  moved. 
H er "landlord" w as a coup le  of s is te rs  w ho ow ned a n u m b e r  of 
p roperties in  the  a rea . The s is te rs  have since died, the  la s t in 1982. 
The execu to r w as, a t  the  tim e of the  interview , a ttem p tin g  to se ttle  
the  e s ta te , w hich  included  selling the  h o u se  M rs. B rae w as renting . 
M rs. B rae w as firs t issu ed  a notice  to v aca te  a y ear p rio r to o u r 
interview  and  a n u m b er of tim es since. For M rs. B rae being  asked  to 
vacate  the  p rem ises w as no t an  issue . D espite the  fact th a t  she  had  
lived there  for over tw enty  years, she  w as qu ite  willing to oblige h e r 
land lo rd 's  request. As she  p u t it, "It’s the ir house  isn 't  it? And if they 
w an t to sell it, well th a t 's  my problem . I shou ld  get ou t.... I don 't w an t 
to be a  nu isance  to anybody. I'll be ou t as soon as I can  move."
M rs. B rae h ad  applied  for pub lic  h o u s in g  an d  w as in itially  
a ssu re d  th a t  she  would receive u rg en t a tten tion . She w as advised th a t 
sh e  w ould  be offered a u n i t  w ith in  th re e  m o n th s . She  w as 
su b seq u e n tly  inform ed th a t  there  h ad  been  a  m isu n d e rs ta n d in g  and  
th a t  sh e  w as on a  th ree  y ear w aiting  list. H erein  lies M rs. B rae 's  
d ilem m a. Her land lo rd  w an ts  h e r to move. M rs. B rae is, in  fact, 
agreeable. U nfortunate ly , she  h a s  now here to move to: "It's nerve-
w rack ing  b ecau se  I know  th e ir  position . They w a n t me ou t. And I 
know  the position I'm in because  I’ve got now here to go."
Mrs. B rae’s landlord w as initially sym pathetic  and  patien t. While 
he rem a in s  sym pathe tic , he h a s  increased  p re s su re  on M rs. B rae to 
leave. Mrs. B rae w as issued  a n o th e r notice to vacate , h e r th ird , two 
m o n th s  p rio r to o u r interview . A ccording to M rs. B rae: "They're 
bullying. They're trying to bully  me so th a t  I'll be th a t  u p se t th a t  I'll
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go.... I don 't like the  position I'm in, like I have to have them  p ressu re  
me to get out."
T he lan d lo rd  w as w ith in  h is  r ig h ts  to  ev ict M rs. B rae. 
M oreover, he h ad  very strong  financial incentives to do so. Mrs. B rae's 
original land lo rd  had  asked  a very low ren t. At the  tim e of h e r  dea th  
M rs. B rae w as pay ing  only $24 a fo rtn ig h t in  ren t. The re n t w as 
su b seq u en tly  increased  to $60 a fortn ight, th en  $70  a fortn ight. The 
new  ren t, a lthough  a significant increase  for Mrs. Brae, w as still abou t 
fifty p e rc e n t below  th e  m a rk e t re n t. The p re s e n t  lan d lo rd  could  
therefore  ill afford to allow Mrs. B rae to rem ain  in the  h o u se  an o th e r 
th ree  years.
M rs. B rae, a lm o st unw itting ly , su cceed ed  in  p u ttin g  up  a 
form idable challenge aga in st h e r landlord . Mrs. B rae w as im m ovable. 
She h ad  no choice bu t to be. She h ad  tried  to find accom m odation  
e lsew here, b u t  unsuccessfu lly . She specifically w an ted  to rem ain  in 
the sam e fairly desirable  inner su b u rb , th u s  m aking the  ta sk  even more 
difficult, as she a ttes ts : "I've been  a round  to the  real e s ta te  agen ts, I 
c o u ld n 't find any th ing . A h u n d re d  and  so m eth in g  do lla rs  a  week. 
Even for a bed -sitting  room, $65 a week. So you c an 't afford th a t. I 
can 't. I live on a pension, th a t 's  all."
So Mrs. Brae literally had  now here to go:
I have  to [stay]. That's all there is to it. I j u s t  have  to 
’ca u se  I have now here to go.... [My daughter] a t Brighton - 
w hen  I s ta yed  there w hen  I w a s sick, the little boy slep t on 
the  ß o o r  in the  lounge room. A n d  m y o ther d a u g h ter  a t 
F iankston , sh e 's  got a grow n up fa m ily . They've got three  
bedroom s. I don't like putting them  out o f  their beds. I f  I 
s ta y e d  there they 'd  have to sleep  in the lounge. It's not 
fa ir .... A nd  I don't w an t to sell up everyth ing  and  go and  
live in a little boarding house. I couldn't go into a home. 
I'm  only hoping som ething will turn up.
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Mrs. B rae h ad  b u ilt up  a  fairly s tro n g  su p p o rt netw ork , again  
unw itting ly . T h is fac to r is n o t in sig n ifican t in  th e  su c c e ss  of h e r  
challenge a g a in s t h e r land lo rd . M rs. B rae 's  H ousing  C om m ission  
interview  w as conducted  a t the  Social P lann ing  Office, a  local, general 
w elfare office an d  rep o s ita ry  of in fo rm atio n . F rom  h ere  sh e  w as 
referred  to the  T en an ts ' U nion as well as a  local councillo r an d  h e r 
M em ber of Parliam ent. T hrough  the com bined efforts of th is  group of 
people, p a rticu la rly  the  la tte r, Mrs. B rae w as able to w ith s ta n d  h e r 
lan d lo rd ’s a tte m p ts  to evict her. In add ition , sh e  w as given u rg en t 
consideration  for public housing .
Mrs. B rae’s options were clearly lim ited. Unlike th e  Caldwells, 
she could no t rem ain  w here she w as indefinitely. Nor did she  have any 
firm  accom m odation  op tions. T h a t left only th e  legal op tion . One 
could a rgue  th a t  Mrs. B rae h ad  n o th in g  to lose by challeng ing  h e r 
land lo rd . T his is, in fact, no t the  case . M rs. B rae did n o t w an t to 
jeopard ize  the  little  secu rity  she  had . She w an ted  to rem ain  w here 
she w as for a s  long as possible. She, like Jen n ife r W oodward, had  no 
choice but to u se  h e r legal option and  challenge her landlord .
Adm ittedly, Mrs. B rae w as never actually  forced to in itia te  legal 
action . R ather, she  u sed  the  p ro tec tion  of the  law  to rem ain  w here 
she  w as u n til a lte rn a tiv e  accom m odation  cou ld  be found . Yet like 
J e n n ife r  W oodw ard , M rs. B rae  p lay ed  th e  ro le  of c h am p io n  
re luc tan tly . She had  a ttem pted  to avoid creating  a d ispu te , b u t  to no 
avail. In Mrs. B rae’s words:
I've never had. any  problem s before. This is the  f ir s t  time.
That's w h y  I fe e l  so sick  about it I th ink. B eca u se  I've 
never had any. [The landlord's] talking about the Tribunal.
Every time he does I j u s t  fe e l  sick.... I sa id  to [him], "Don’t 
you dare do tha t”.... I’ve never had to do anyth ing  like tha t 
before. I've never had any  trouble anyw here. I don't w an t
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to cause  trouble fo r  anyone. I f  I had  to go [to the Tribunal]
I'd die, honestly.
M rs. B rae did no t m ake a  d ispu te  on the  b asis  of principle. On 
the  c o n tra ry , sh e  sh a re d  h e r  la n d lo rd 's  view of th e  eq u ity  of the  
s itu a tio n  and  respec ted  h is  righ t to repossession . M rs. B rae h ad  no 
choice b u t  to m ake a  d ispu te . The law  served as  a  reso u rce  in  doing 
so.
T he n ex t case  co n ce rn s  a lan d lo rd  who, a lth o u g h  in m ore 
advan tageous c ircu m stan ces th a n  Mrs. B rae and  Jen n ife r W oodward, 
u sed  the  law  in m uch  the sam e way, nam ely as a  "last resort".
Jill Penny: A Landlord’s Problem.
J ill is in her late 30s and  single. She is a d ra ftsw o m an /in te rio r 
designer. She h a s  been  letting  properties for ab o u t ten  years. In th a t  
tim e sh e  h a s  owned a n u m b er of p roperties. J ill h a s  m ade it a  hobby 
to b u y  u n a ttra c tiv e  h o u ses , renovate  them  w hile living in  them , let 
them  for a  while and  th en  sell them . She u sua lly  lets two p roperties a t 
a tim e, a s  she  is doing a t the  p resen t tim e. Her in te re s t in  resto ring  
h o u se s  is w h a t a ttrac ted  Jill to the  ren ta l b u s in e ss  in the  first place. 
C apital ga ins and  the  "superannua tion" value of the  ren ta l investm en t 
are o th e r incentives.
J il l  h a s  had  problem s w ith  h er la s t th ree  lo ts of te n a n ts . The 
p rob lem s in two of the  case s  w ere fairly m inor. The te n a n ts  were 
"niggly", for exam ple, over the  ren t. They also cau sed  dam age to the  
p roperty : one g roup  of te n a n ts  u sed  one of J i l l 's  w a rd ro b es  for
firewood. In all of these  cases, Jill w as able to find w ays a ro u n d  the  
p ro b lem s, u su a lly  by igno ring  them . J i l l  d id  n o t a s k  for any  
c o m p en sa tio n  from  th e  te n a n ts  w ho b u rn t  h e r w ard ro b e . On the
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contrary, when they vacated, she returned all their bond and the 
interest on the bond as well.2 I queried Jill on this:
When [the tenants] moved in I didn't really have very much 
time to check the house. They told me that the wardrobe 
was a piece of junk. I didn't know. At the time I don't 
remember thinking it was a piece of junk. I don't even 
know how to determine its value. I had such a bad time 
with the other tenant that I just couldn't cope with any 
more hassle. So I just paid [the bond] to them and that 
was that. I suppose I'm trying to make myself out as the 
good guy. But I don't think I've done anything wrong.
According to Jill the matter was not serious enough to warrant 
making a dispute. She elaborated:
I wasn't really losing out to any great extent I lost a 
wardrobe, that was the problem, and it wasn't a great 
problem. I didn't feel like I possessed it. Only the house 
is missing out.... I thought about [asking for compensation].
I thought, "What am I trying to do? Am I trying to teach 
them a lesson? Teach them their rights? Is it up to me to 
do that?" It seemed to be more trouble for me to say, "I'm 
keeping this from your bond because of this." It was such a 
small amount. What could you charge for a wardrobe? It 
was just an old wardrobe. How do you determine its 
value?.... I toyed with what to do. I just thought it'd be 
easier. I ceitainly didn't give a thankyou note. I figured it 
was just a relatively small amount of money. They didn't 
seem to have regular work. It amounted to more, a great 
deal more, to them than it did to me. I just couldn't do it.
Jill used this avoidance strategy for a while with her most 
problematic tenant and, for a while, it succeeded. Eventually, 
however, Jill was forced to change her strategy to a more 
confrontational one. The problem concerned a young woman, a single 
mother who, according to Jill, was antagonistic from the start. In Jill's 
words:
2 The practice of returning bond interest to tenants is actually illegal. Interest should 
be paid into the Tenancies Tribunal Fund.
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I had difficulties with [the tenant]. She immediately told 
me I was charging too much rent. I originally had an 
agreement with her that I wanted to fix something. I was 
trying to do it in between tenants. When I let the place out 
I told her that the first month's rent would be reduced. As 
soon as this repair was done I'd just put the rent up to a 
normal figure. Obviously she liked that first month's rent 
and wanted it kept down to that, which I didn't agree to.... 
She immediately questioned this rent. It just went on and 
on. She became very difficult to the extent that she was 
very rude to me. I used to be extremely nervous about 
going to talk to her or ringing her. When the rent was 
late, I was nervous.
The ten a n t w as regularly  in ren ta l a rre a rs  a lthough  usually , after 
som e rem inding, she  would pay up . W hen the  te n a n t w as finally two 
w eeks in  a rre a rs , Jill decided m ore s tr in g en t m ea su re s  w ere needed. 
Jill did n o t in tend  initially  to evict the  te n a n t. She m erely  w an ted  to 
p rom pt h e r to pay the o u ts tan d in g  rent:
I left her a letter - I found it difficult to ring her, make 
light conversation. One Saturday morning I was going to 
leave a letter in her letter box. This was to encourage her - 
to ask her, to pay the rent. I had already sent her a note 
which she didn't respond to.... I ju st politely drew her 
attention to the fact that her rent was not paid as it was 
agreed to be paid. [It was] just a reminder note really.... At 
ten o'clock that night I got this phone call from [the 
tenant], screaming at me down the phone, accusing me of 
entering her premises.... I ceiiainly wouldn't ever dream  
of enteiing. I was astonished by this accusation.... I gather 
she must have meant that I walked through the garden to 
the front door and slipped the note under the door... I 
think she must have meant that. I'm sure she didn't think 
that I actually went in. But I found the abusive phone call at 
that hour very disagreeable.
D uring the ir phone conversation  the  te n a n t advised Jill th a t  she 
in te n d e d  to vaca te . J ill req u e s te d  a  form al w ritte n  no tice  of h e r
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intention. The tenant refused. Jill could have asked the tenant to 
leave herself but chose not to:
I suppose I was quite within my rights to ask her to leave, 
but I thought the idea of doing that would just create 
greater waves than I could cope with. I thought... I'd just 
let her leave when she's ready and try to cope with it 
myself.
Finally, Jill visited the tenant in an attem pt to encourage her to 
formalize her intention to vacate. The tenant, in turn, reprimanded 
Jill for not giving 24  hours notice of her intention to visit, instructed  
her to come back in another 24 hours and threatened to consult her 
solicitor. She refused to give formal notice. At this point Jill decided 
to take formal action. She obtained the relevant forms and began  
eviction proceedings. As Jill saw it, she had no choice:
There were often times when [the tenant] was in arrears.
After it was two weeks late I thought I'd better keep an 
eye on it I was having the rent paid monthly, I thought 
two weeks wasn't too dreadful, but of course it isn't good. 
Finally, the rent was almost a month late, it was almost 
due again. I thought the next step was to ask her to vacate 
formally. I, via a real estate agent, got appropriate forms.
By the time the [rent was due] I still didn't have any. So I 
set in motion the notice to vacate formalities. I got my 
stamp duty and all the documents, I had it registered and 
sent it off to her.... I was obliged to do something. I can't 
really afford to not get the rent. I find it difficult to make 
ends meet. I couldn't afford to have somebody using that 
privelege of living in my house rent-free.
A lthough in a superior econom ic position  to the ten an ts  
described in this chapter, Jill, as a landlord, lacked resources. Indeed, 
in term s of dealing with tenancy problems, Jill had as limited a range 
of options as Jennifer Woodward and Mrs. Brae. Like them , she  
invoked the law reluctantly and only as a last resort.
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The nex t case  p re sen ts  a s ta rk  c o n tra s t to J ill's . It concerns a 
land lo rd  who h a s  h ad  a  n u m b er of p roblem s w ith ren ta l delinquency  
and  o th er m atte rs . Yet h is stra tegy  of dealing w ith these  problem s and 
h is  a ttitu d e  tow ards them  generally, is very different to Jill's .
Julian Hadlee.
Ju l ia n  is 35 an d  single. He is a so licitor by tra in in g  b u t  h as  
w orked in a n u m b er of jo b s includ ing  advertis ing  and , m ost recently, 
stockbrok ing . He h a s  been  o u t of paid  em ploym ent for six  m on ths. 
J u l ia n  describes h im self a s  an  investor, h is investm en ts  form ing p a rt 
of a larger family concern. For Ju lia n  and  h is family, residen tia l ren ta l 
p ro p e rty  re p re se n ts  only a  p a r t  of th e ir  to ta l in v es tm en t portfolio. 
A ccording  to J u l ia n  th ey  w ere n o t in te n d in g  to su p p le m e n t th e ir  
ren ta l stock . On the  con tra ry , they  w ere con tem pla ting  selling the ir 
s to ck  if th e  g o v e rn m en t's  p roposed  refo rm s to te n a n c y  law  w ere 
in tro d u c e d . Indeed , w hen  th e  T en an c ies  Act w as firs t in tro d u ced  
J u lia n  took the  p recau tio n  of s tra ta  titling  the  flats to facilitate selling 
them  if necessary . As Ju lia n  explains:
What I really do is invest.... I had money to spend, I didn't 
know what to spend it on. I wanted to make an 
investment, spend it on something constructive, not a 
holiday or something like that. So I put it into residential 
property.... We should have put more money into 
residential properties to balance the portfolio. We aren't 
because of the legislative uncertainty and the prospects of 
it getting substantially worse. For that reason we wouldn't 
balance the portfolio, or allow it to get heavy in that 
direction because it'd just be madness. You'd just be crazy.
J u lia n  h a s  been  letting  properties for th irteen  years. He owns a 
block of eight flats w hich he m anages th rough  an  agent. The block is in 
a su b u rb  he describes a s  "Belconnen like" (that is com fortably m iddle- 
class). His te n a n ts  are m iddle-aged to elderly, s tab le  and  reasonab ly
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affluent. His fa ther owns a block of fifteen flats in a  m ore p restig ious 
a rea . His m o th e r ow ned, u n til  recen tly , two fla ts  in  a fairly  low- 
incom e, y ou th fu l a rea . According to J u l ia n  th ese  flats proved to be a  
"disaster" and  were sold:
We got sick of booting out drug addicts and no- hoping 
punks who paid the rent for a couple of months and then 
stopped paying the rent. No-hoping punks and addicts, 
that's neither here nor there. They've got to live 
somewhere. We still wanted them to pay the rent. That 
was the only problem we had. You might say we were 
geographically incorrectly located. So we sold them.
J u l ia n  m a in ta in s  th a t  he  h a s  never h a d  an y  p rob lem s w ith  
te n a n ts . In the  firs t p lace, a p p lic a n ts  a re  carefu lly  sc reen ed . His 
se lection  c riterion  is ability  to pay: "I d o n 't care if th ey ’re green, p ink  
or b lu e , a s  long as  they 've got the  ab ility  to pay." M oreover, once 
selected , te n a n ts  are "looked after":
We look after [our] tenants. It cuts both ways.... If you are 
perceived to be helping them to look after their 
environment, it works for everyone. You're encouraging 
them to do what's right.... It either works as a business or 
it doesn't. That’s the essence of it. If the tenant wants it 
to work it'll work. If he doesn't, it won't work.
J u l ia n  claim s th a t the  closest he h a s  come to a  ten an cy  d ispu te  
w as w ith  a te n a n t who changed h is car oil on the  law n of the  flats. The 
m a tte r  w as resolved w ith  a letter:
We ju st told him that that was not acceptable: "Do you
want your notice now or are you going to stop?" You 
explain that it looks like a pig-sty - in written form. He 
wrote back and said he agreed and wouldn't do it again.
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J u l ia n  h a s  had  a n u m b er of o th e r  experiences w ith  te n a n ts  
w hich  could objectively be defined as problem s, a lthough  J u lia n  clearly 
does n o t so define them . For exam ple, he h a s  had  a n u m b er of cases of 
re n t delinquency. He claim s he h a s  ab o u t two su c h  cases  a  year. He 
h ad  a  case  recen tly  and  is u n d e r no de lu sions th a t  it will n o t h ap p en  
again. According to Ju lian :
It's a problem all right. It's just an occupational hazard. If 
you're running any other sort of business people don't pay 
their bills either. If they don't pay their bills you do your 
best to collect them. I don't have any problems with my 
tenants because we run it in a sensible, business- like way.
We all know where we stand. They expect to get a letter in 
two weeks if they haven't paid the rent. They know that 
they'll get two notices after a month. One could be a six 
months notice. That’s the end of that.
Likewise "m oonlight-hitters":
They aren't a problem because they've gone. You don't 
have to wait eight weeks for a Tribunal to make up it's 
mind whether they should stay or not. It's just an economic 
loss. Write it off. Next.
A n u m b er of rea so n s  are suggested  for the  difference betw een 
th e  s tra teg y  em ployed by J u l ia n  to rem edy h is  ren ta l p rob lem s and  
th a t  u sed  by Jill. Firstly, Ju lia n 's  re la tionsh ip  w ith  h is te n a n ts  and  h is 
p ro p e rty  is q u ite  d ifferen t to J i l l ’s. J u l ia n 's  re la tio n sh ip  w ith  h is  
te n a n ts  is m ore of an  a b s tra c t com m odity re la tionsh ip  w hereas J ill's  is 
m ore personal. M oreover, Ju l ia n  h a s  a n u m b er of p ro p erties  w hich  
rep re se n t only a  sm all p a rt of h is investm en ts . He is therefore  n o t as 
dep en d en t on h is ren ta l incom e as Jill. Nor are  losses as dam aging for 
J u l ia n  a s  they  are for Jill. To quote Ju lia n : "It's j u s t  a n  econom ic
th ing . T hat's  all you can expect. If it h a p p en s  it h ap p en s . You get rid 
of the  people th a t  a re n 't paying th e ir b ills.... It's j u s t  an  occupational 
hazard  of ru n n in g  a business."  C ertainly  Ju lia n  does n o t allow losses to
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accrue . On the  contrary, he en su res  th a t h is losses are m inim ized. He 
h a s  been  able to u se  the law, or ra th e r  th e  th re a t of the  law, to th a t  
end.
The fact th a t  Ju lia n  is less dep en d en t on h is  ren ta l incom e also 
allows him  to be m ore d iscrim inating  in h is  choice of te n a n ts . Jill, on 
the  o th e r  h a n d , h a s  accep ted  te n a n ts  desp ite  re se rv a tio n s  th a t  they  
m ight n o t be able to m ain ta in  ren ta l p ay m en ts . She p refers th is  to 
leaving a house  unoccupied  and therefore vu lnerab le  to sq u a tte rs .
M oreover, J u lia n  h a s  no p a rtic u la r  com m itm en t to th e  ren ta l 
b u s in e ss . He h a s  a n u m b er of investm en t op tions and  is p repared  to 
w ithd raw  from the  ren ta l m arke t. He in ten d s  to rem ain  in th e  ren ta l 
b u s in e ss  only a s  long as it ru n s  sm ooth ly  and  q u it once it becom es 
difficult. Jill, of course, also h a s  th is  option. She h ad  considered  it, 
b u t  n o t seriously . Her ren ta l in v es tm en t is a n  im p o rtan t sou rce  of 
incom e for her, n o t to m en tion  secu rity  for w hen  sh e  re tire s . She 
p refers to con tend  w ith  the  r isk s  an d  p rob lem s of the  ren ta l m ark e t 
th a n  give it up . J ill’s in te res t in the  ren ta l b u s in e ss  is also rela ted  to 
h e r  se lf-iden tity  in te rm s of in te rio r design. H er cap ita l is therefore 
specific capital, ra th e r  th a n  capital in general, as it is for Ju lia n .
C om pared  to J ill Penny th en , J u l ia n  h a s  co n sid erab ly  m ore 
o p tio n s availab le. He can  afford to lose som e re n t  th ro u g h  ren ta l 
de linquen ts or by having a flat tem porarily  vacan t, he can  also afford to 
sell. Indeed, he can  afford not to have to reso rt to the  law  in  dealing 
w ith tenancy  problem s. In h is th irteen  years as a landlord , J u lia n  h a s  
never had  to evict a tenan t. He h a s  never actually  had  to p u t  the  th rea t 
of law  into practice. As he p u ts  it: "If a  notice is issu ed  people will pay 
up  if... they  w an t to stay, or explain why they  hav en 't paid. T h at's  the  
m ost sensib le  th ing to do if th e re ’s a problem .... B u t m ost te n a n ts  flit."
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C hanges R esu ltin g  from  th e  T en an cies Act: R ein forcin g  E x istin g
Structures or Creating New Ones?
The finding th a t  the  T enancies Act is be ing  u sed  a s  a  resource  
shou ld  n o t come as a su rp rise . W hat is p e rh ap s  su rp ris in g  is how  it is 
u sed  an d  by w hom . It w as suggested  in  th is  c h ap te r  th a t  the  law  is 
u sed  as a  la s t reso rt m easu re , nam ely w hen all o ther options have been 
ex h au sted . One im plication of th is  is th a t  the  fewer op tions one has, 
the  m ore likely one is to firstly  m ake d isp u te s  and  secondly, u se  the  
law  to resolve them . T herefore, th e  poo rer te n a n ts  a n d  lan d lo rd s  
(who, a lth o u g h  u su a lly  b e tte r  off th a n  te n a n ts ,  a re  n o t alw ays 
p a rtic u la rly  resourcefu l) a re  m ore likely to u se  th e  law  th a n  th e ir  
w ealth ie r c o u n te rp a rts .
T h is  find ing  is a lso  su p p o rte d  by  d a ta  co llec ted  from  the  
T e n a n ts ' U nion Legal Service (TULS). An a n a ly s is  of 89  of the  
Service 's u se rs  betw een J a n u a ry  and  April 1985 show s firstly, th a t  57 
p e rc e n t  of u s e r s  w ere re c ip ie n ts  of g o v e rn m e n t b e n e f its . The 
re m a in d e r w ere em ployed. A bout tw o-fifths of th e se  te n a n ts  were 
u n e m p lo y ed  (22% of th e  to ta l sam p le), a n d  one q u a r te r  w ere 
p e n s io n e rs  (17% of th e  to tal). Surveyed te n a n ts  w ere, m oreover, 
p red o m in an tly  single: 50 p e rcen t h ad  never m arried  an d  22 percen t
w ere  s e p a ra te d /d iv o rc e d  or w idow ed. T ak e n  to g e th e r  th is  is 
d isp ro p o r tio n a te ly  h ig h  c o m p ared  to p r iv a te  r e n ta l  h o u se h o ld s  
generally: 34% and  24% for the sam e groups. TULS u se rs  tended  also 
to be relatively  old. A lm ost th re e -q u a rte rs  w ere over 30, w h ereas in 
the  w ider te n a n t popu lation  only 60 percen t were of a  com parable age.
T hese findings m ay seem  to con trad ic t the  conventional w isdom  
th a t  it is the  w ealthy  who are m ore likely to u tilize the  law  th a n  the  
poor (see, for exam ple, B radbrook, 1975a, ch. 1; C ass an d  Sackville, 
1975; Sackville, 1975, ch. 1). Yet it need n o t be a  con trad ic tion . It 
m ay well be th a t  certa in  types of law  are no t readily  accessib le  to the  
poor and  th a t  enforcem ent th rough  C ourts ren d e rs  them  even less so.
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The R esiden tia l T enancies Act, however, is a fairly accessib le  type of 
leg is la tio n . In fo rm ation  a b o u t th e  Act is read ily  availab le  from  a 
n u m b e r  of so u rc es  inc lud ing  C o n su m er Affairs, th e  T en a n ts ' U nion, 
legal se rv ices, rea l e s ta te  ag en ts , a n d  th e  s ta te m e n t of r ig h ts  an d  
d u tie s  w ith  w hich  te n a n ts  a re  is su e d  u p o n  en te rin g  a n  ag reem en t. 
The T rib u n a l itself is also fairly accessible.
T h is does n o t suggest th a t  the  lan d lo rd s an d  te n a n ts  who are 
forced to u se  the  law  are no t afraid  to do so. M rs. B rae and  Jen n ife r 
W oodward were certain ly  afraid of the  legal system . Jill Penny w as also 
ap p reh en s iv e . Yet if th is  is th e  only option  availab le  to deal w ith  a 
problem  it ten d s  - however re lu c tan tly  - to be u sed .
T h is finding  is also revealing  in  te rm s of th e  d is tr ib u tio n  of 
pow er betw een  land lo rd s and  te n a n ts . Power w as defined in C hap te r 
2 a s  be ing  re la ted  to choice. It follows th en , th a t  th e  g rea te r one 's 
ran g e  of o p tio n s , th e  g rea te r  o n e 's  pow er. H ence, w here  te n a n ts  
a lready  have a  n u m b er of op tions available to them , the  T enancies Act 
h a s  u n d o u b ted ly  in c reased  th e ir  power. M iss Sunfie ld  is a  case  in 
p o in t. W here , how ever, cho ice  is lim ited  or n o n e x is te n t  th e  
T enancies Act h a s  no t served to increase  power. In th ese  cases the  law 
is often th e  only choice and  u sed  as a la s t re so rt as, for exam ple, in 
Mrs. B rae 's case.
It is a rgued , how ever, th a t  th e  c o n s tra in ts  on th e  reform ing 
p o ten tia l of the  T enancies Act are  n o t the  fau lt of the  Act itse lf b u t  
ra th e r  of w ider s tru c tu ra l  sh ifts . It w as su g g ested  in th e  p rev ious 
c h a p te r  th a t  a s  a re su lt of ch an g es in  th e  h o u s in g  m ark e t, c e rta in  
accom m odation  options have been  reduced . W hereas once te n a n ts  in 
the  p rivate  ren ta l secto r were able to "solve" th e ir  ren ta l p rob lem s by 
m oving in to  hom e ow nersh ip  or pub lic  re n ta l hou sin g , th is  is now  
becom ing  increasing ly  difficult to do. In o th er w ords, th e  T enancies 
Act m ay be seen  to have replaced  an  option th a t  te n a n ts  previously had
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in  dealing  w ith  tenancy  problem s. Indeed, it w as also suggested  th a t  
th e  need  for ten a n c y  law  reform  a ro se  p a rtly  o u t of th e se  w ider 
s tru c tu ra l  changes: w ith  the  loss of the  exit option a lternative  m eans 
w ere needed  to deal w ith  te n a n ts ' re n ta l - n o t to m en tion , o th e r - 
p rob lem s.
One could therefore say  th a t, on the  face of the  evidence, little 
change h a s  tak en  place in the  d is trib u tio n  of pow er betw een land lo rds 
an d  te n a n ts  (indeed, betw een  th e  pow erful an d  pow erless - be they  
land lo rd s or ten an ts). As one te n a n t activ ist com m ented, the  Act h a s  
n o t
tu rned  ten a n ts  into property  ow ners. It h a s  not turned  
landlords into som eth ing  else. There are still landlords  
and  tenan ts .... [The A ct] has not turned  poor people  into 
rich people. It h a s  not tu rned  p o w e r le s s  peop le  into  
pow erfu l people.
In th is  sense , it is true , the  T enancies Act h a s  n o t p roduced  any 
revo lu tionary  changes. The basic  re la tio n sh ip  betw een  land lo rd  and  
te n a n t rem ain s u n ch an g ed . L andlords are  still land lo rd s a n d  te n a n ts  
still te n a n ts . The R esiden tia l T enancies Act h a s  n o t ch an g ed  th a t. 
They are, however, d ifferent ty p e s  of ac to rs  now  th a n  they  w ere prior 
to its  in troduction . The in tro d u c tio n  of th e  T enancies Act h a s  served 
to open u p  new  possib ilities  for lan d lo rd s  an d  te n a n ts , n o t only in 
trea tin g  d isp u tes  b u t  in re la ting  to one ano ther. Not only h a s  th is  led 
to changed  behav iou r am ong and  betw een land lo rd s an d  te n a n ts , b u t 
changed  a tt i tu d e s  a b o u t how  la n d lo rd - te n a n t re la tio n s  sh o u ld  w ork 
(which, of co u rse , a lso  feed in to  behav iour). New s itu a tio n s  h a v e  
opened up , and  for all th e ir sim ilarities w ith  p rev ious s itu a tio n s , they  
are  no t the  sam e. To p a ra p h ra se  Connell, th e  post-A ct s itu a tio n  h a s  
n o t sim ply come o u t of the  pre-Act m ould (1983, pp. 149 - 150). The 
two situ a tio n s  are  essen tia lly  different.
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The g rea tes t difference h a s  clearly  been  for te n a n ts . Prior to 
th e  in tro d u c tio n  of the  T enancies Act, th e re  w as little  te n a n ts  could 
leg a lly  do to rem edy m any  ren ta l p rob lem s. In the  firs t p lace, the  
m ea n s  for d e fin in g  the  p rob lem s were lack ing . As po in ted  o u t in 
C h ap te r 2, u n le ss  a condition  is perceived as  p rob lem atic , it is n o t a 
p rob lem . The co rre la tion  betw een p roblem  aw aren ess  an d  problem  
definition w as highlighted by a s tudy  carried  o u t by the  T en a n ts ’ Union 
(D ollars a n d  R en ts , n .d .). The s tu d y  found  th a t, of th e  te n a n ts  
surveyed , th e  m ajority  w ho felt they  h ad  been  d isc rim in a ted  a g a in st 
w ere in  fac t aw are  of th e ir  r ig h ts  u n d e r  th e  T e n a n c ie s  Act. 
C onversely , the  m ajo rity  of th o se  w ho did n o t feel th ey  h a d  been  
d isc r im in a te d  a g a in s t w ere u n a w a re  of th e ir  r ig h ts . T he s tu d y  
concluded  th a t  "those who w ere u n a w are  of th e ir  rig h ts  m ay have 
low er e x p e c ta tio n s  of th e ir  te n u re  in  a  re n ta l  p rem ise  a n d  are  
therefo re  less likely to regard  them selves as d isc rim ina ted  against" (p. 
2 1 ) .
T his w as con firm ed  by  th e  la n d lo rd s  a n d  th e  te n a n ts  I 
in terv iew ed. M any described  p rev ious experiences w h ich  could  be 
c o n stru ed  a s  ten an cy  problem s b u t  were n o t perceived as  su c h  a t the  
tim e or even in  re tro sp ec t. M any re sp o n d e n ts  c laim ed n o t to have 
experienced a tenancy  problem  in the  p a s t desp ite  giving exam ples of 
in c id en ts  w hich  objectively w ere p rob lem s. Je n n ife r  W oodw ard, for 
exam ple, cited a  problem  she  h ad  had  w ith  a  previous landlord:
I w a s clobbered by ow ners and  agents. I j u s t  really d idn 't 
have a clue about anyth ing .... We actually had  a landlord  
w ho took o ff  our ga te  w ith  a crow-bar. He took the  locks 
o f f  the doors o f  the house. They had  to be chained because  
o f  it. He j u s t  rem oved everything. H e had no right to do  
it, but I d idn 't know  that. I w a s robbed. I lost everything.
W e w en t through an absolutely dreadful time.
Even if te n a n ts  d id  feel they  h ad  a problem , they  often  h ad  no 
reco u rse  to th e  law. If, for exam ple, a  te n a n t  w ere seek ing  rep a irs
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from  an  uncooperative  landlord , th e re  w as literally  no th ing  the  te n a n t 
could  do to com pel the  land lo rd  to ca rry  th em  ou t. In th e  case  of 
b o n d s , te n a n ts  cou ld , u n d e r  com m on law , se ek  re d re s s  from  a 
lan d lo rd  who w as u n ju s tly  w ithho ld ing  a bond. Few, in  fact, did so 
given th e  econom ic an d  legal d ifficu lties involved (see B radb rook , 
1975a, ch. 7). Again, w ithou t a  solution, there  is no problem .
T he T enancies Act h a s  therefo re  served to leg itim a te  ten a n cy  
problem s, or m ore precisely, te n a n ts ’ problem s. The Act h a s  provided 
te n a n ts  w ith  a m ea n s  of iden tify ing  a n d  tre a tin g  p ro b lem s w here  
previously they  w ould no t - indeed, could not - have.
The in troduction  of the  T enancies Act h a s  also served to change 
th e  a tt i tu d e s  of lan d lo rd s  an d  te n a n ts , p a rtic u la rly  w ith  reg ard  to 
righ ts . The T enancies Act h a s  ex tended  and , in m any  cases, created  
a fre sh  rig h ts  for ten a n ts . Moreover, it h a s  helped  extend the  concept 
of p e rso n  rig h ts  to the  ten a n c ie s  field. Hence, n o t only a re  te n a n ts  
becom ing increasingly  aw are of th e ir righ ts as te n a n ts , b u t  a s  persons. 
To expand  on Jen n ife r W oodw ard’s ’’a n t’’ com m ent:
I th ink , a s  an  individual, I have  som e right o f  choice.
Surely  I'm  not j u s t  an  ant. A s  a person, surely  I have  as  
m uch rights a s Ithe real esta te  agent].... [My challenge] had  
a lot to do w ith  that, the fa c t  tha t they  w ere disregarding  
m e a s  a hum an  being. I fe l t  really p u t dow n . You do i f  
som ebody doesn 't take  you seriously.
M oreover, th ro u g h  the  T enancies Act, p e rso n  rig h ts  are  being 
ex tended  to o th er social sites . Je n n ife r  W oodw ard, for exam ple, h a s  
been  able to apply  the  experiences gained in h e r  ten an cy  d isp u te  to a 
n u m b e r  of o th e r  u n re la te d  d isp u te s . T h u s , a t  th e  tim e of o u r 
interview , Je n n ife r  w as engaged in a  co m p en sa tio n  case  a g a in s t h e r 
land lo rd  an d  real e s ta te  agen t over dam age cau sed  to h e r possessions 
by th e  renovations. She w as also in th e  p rocess of se ttling  a  d ispu te
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w hich  she  h ad  h ad  w ith a p revious land lo rd . The case  w as, a t the  
tim e, before the  O m budsm an.
Je n n ife r  therefore w as able to tra n s p o rt  h e r  ten an cy  p rac tices 
to o th e r  social s ite s  - j u s t  a s  M iss S unfie ld  h a d  tra n s p o r te d  the  
p rac tices  of o th er sites to the  ten an c ies  field. Hence, th e  u tility  of the 
T enancies Act is n o t res tric ted  to ten an cy  d isp u tes . The experiences 
a n d  sk ills  ga ined  in app ly ing  th e  Act c a n  be read ily  app lied  to 
p ro b lem s in o th e r  a re a s  of soc ia l life. The p ro c e ss  of p rac tice  
tran sp o rta tio n  w as described  by a  m em ber of the  T en an ts ' Union:
W hen the  f ir s t  persona l su c ce ss  a te n a n t h a s  is a t a  
Tribunal hearing they  will realize tha t not all bureaucracies 
are the  m onoliths tha t people  th ink  th ey  are a n d  can be 
[tackled] successfu lly . So the w hole process o f  alienation  
fro m  bureaucracies can be broken d o w n  a little. Tha t's  
great w hen  tha t happens - you  can se e  it happening. You  
can see  it w hen  som ebody com es back a second  tim e w ith  
a problem, even  i f  the problem  is different. T hey have the  
confidence to deal w ith  it. [They] have more confidence in 
dealing w ith  the unknow n.
In th e  p rocess of th e ir expansion , however, p e rso n  righ ts  have 
c lashed  w ith  p roperty  righ ts. T his c la sh  h a s  been  n o t so m u ch  a t  a 
p rac tica l b u t  an  a b s tra c t level (although it is expressed  in  behaviour), 
th a t is betw een beliefs ab o u t righ ts ra th e r  th a n  a c tu a l rights.
W here th e  reality  does n o t m eet w ith expec ta tions te n a n ts  have 
re sp o n d ed  w ith  fru s tra tio n , anger, even reb e llio u sn ess . To u se  the  
case  of the  Caldw ells once m ore, the  C aldw ells have reac ted  a g a in st 
th e ir  la n d lo rd 's  in tra n s ig e n c e  by  w h a t can  only  be d escrib ed  as 
rebellion . The C aldw ells have alw ays been  m odel te n a n ts  - indeed, 
essen tia lly  still are . T heir u n it w as well m ain ta ined , th e ir re n t always 
paid  prom ptly . All the  rep a irs  to the  flat w ere ca rried  o u t by  Mr. 
Caldwell him self, a s  were all th e  renovations. T hese were, m oreover,
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all a t  h is own expense. Yet su ch  w as h is  anger an d  fru s tra tio n  w ith  h is 
land lo rd  th a t  he now refuses to continue to do so. As he explained:
Every flat we've been in since we've been in Australia I've 
put effort in. I've scrubbed and polished and painted and 
really made the places look beautiful... I used to do an 
awful lot here. I improved the place one hundred percent.
This was filthy when we moved in. It's all our coverings - 
we bought carpets, put lino in the kitchen and the 
bathroom. All right, you want to live in a decent place....
Since this has happened, it sort of took it out of me. I still 
do gardening for other people, but I've sort of let things go 
in the house and the garden. I'm quite capable of doing it.
I have done a lot. Lately, since that trouble, I’ve let it go....
I'm not prepared to do it, that’s how I've got. I'm not 
going to do it anymore.
Indeed, Mr. Caldwell added:
I'll have my turn when I leave here. My turn will come. I'll 
get the Council onto [the landlord]. They can tell him to do 
[the repairs] or shut the place down until he's done them.... 
I want to get my own back.
T he g re a te r  in c id en ce  of te n a n t  re b e llio u s n e s s  h a s  b een  
observed  by en fo rcers of the  leg isla tion  a n d  people w ork ing  in  the  
ten an c ies  field generally. To quote one of the  form er:
The tenants, of course, are conscious of their rights now.
They tend to be more prepared to assert themselves.... I've 
told people that for every hour they spend selecting a 
tenant, it's equivalent to ten hours getting rid of them.... If 
you've got a difficult tenant there's no end to the problems 
they can cause. They can do all sorts of things. They can 
use the Tribunal in all sorts of ways.
The T enancies T ribunal h a s  a ttra c te d  a  g rea t deal of critic ism  
over th e  fac t th a t  m o st of th e  a p p lic a tio n s  lodged w ith  it a re  by 
lan d lo rd s  and  th a t  m ost of these  are  for o rd e rs  for p o ssess io n  (most, 
m oreover, a re  on  th e  g ro u n d s  of re n ta l  a rre a rs ) . The u n d e rly in g
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a ssu m p tio n  is th a t  the  T ribunal is being  u sed  as  a  tool of land lo rds, 
th a t  it  h a s  becom e an  "ev ictions factory" (see T e n a n ts ' U nion, 
W atchdog Report, p. 4).
T here can  be no denying th a t  land lo rds are  p u ttin g  the  T ribunal 
to th is  use . However, th a t  does no t m ean  to say  th a t  there  is no legal 
g ro u n d s for th e ir app lica tions for eviction. As the  form er R eg istrar of 
the T ribunal pointed out:
One part o f  the population will u se  the  legislation aga inst 
the  other.... I f  you've got a tenan t offending, the  [landlord] 
will u se  tha t piece o f  legislation to correct them .
Not all b reach es  re p re se n t a c ts  of rebellion. Som e are  indeed 
the  re s u lt  of genu ine  h a rd sh ip . Yet m any  te n a n ts  de libera tely  flaun t 
the  T enancies Act and  its  in fra -s tru c tu re . For exam ple, it is possible 
and , accord ing  to ad m in is tra to rs  of the  Act, fairly com m on practice  for 
te n a n ts  to "rent" p ro p e rtie s  w ith o u t a c tu a lly  p ay in g  re n t. The 
p rocedure  for evicting te n a n ts  in  a rre a rs  of ren t is to serve a  notice to 
qu it after 14 days. The te n a n t is th en  given 14 days notice to vacate. If 
s /h e  does n o t vacate  on the  specified date , th e  land lo rd  is required  to 
o b ta in  a n  o rd e r  for p o sse s s io n  from  th e  T rib u n a l. B efore th e  
ap p lica tio n  for an  o rder is even lodged th en , one m o n th  will have 
lapsed  - possib ly  ren t-free . In add ition  there  is a  reaso n ab ly  lengthy  
w ait for T ribunal hearings - six w eeks a t least, twelve a t  m ost. A te n a n t 
m ay therefore  gain up  to four m o n th s grace by su c h  nefa rious m eans. 
A lthough costs are  invariably  aw arded to the  land lo rd  they  are  seldom  
recouped .
T he e sse n ce  of th e  p rob lem  is su m m ed  u p  by  th e  fo rm er 
R eg istrar of the T enancies T ribunal:
There's an  increasing population o f  very sk illed  landlords  
a n d  te n a n ts  w ho  go a b o u t avo id ing  or a b u s in g  th e  
legisla tion.... W ith ten a n ts  w e 've  got c o n sta n t o ffenders
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who go from one property to another without paying a 
single cent in rent.... When they come through these doors 
I know their faces. I say, "It's you again.” They know the 
police are going to throw them out and they're just going to 
move somewhere else. I can name you handfuls of people 
who do that constantly. We've got tenants who haven't paid 
rent for years because they keep moving around.... Nothing 
can be done about it. The landlord has missed out on his 
rent.
R ent delinquency an d  te n a n t rebe lliousness are  old phenom ena. 
Indeed, they  ap p ea r to be in h e re n t fea tu res  of m odern  lan d lo rd -ten an t 
re la tio n s  (see, for exam ple, B u rg h a rd t, 1972, pp. 3 - 8 ;  E ng lander, 
1983, ch . 3; V aughan , 1968-69). It is, how ever, the  im p ress io n  of 
th o se  w ork ing  in  th e  te n a n c ie s  field th a t  th e ir  inc idence  - indeed  
lan d lo rd -ten an t conflict generally  - is on the increase . It is a rgued  th a t 
the  h igher incidence of rebe lliousness and  re n t de linquency  is rela ted  
to th e  in tro d u c tio n  of the  T enancies Act.
L andlords, in tu rn , have been  p u t on th e  defensive. They are 
th e m s e lv e s  a s s e r t in g  th e i r  r ig h ts . T he c o n c e rn  a b o u t  th e  
en cro ach m en t of property  righ ts w as expressed  by Ju lia n  Hadlee:
Obviously tenants' rights must be protected, but at the 
same time landlords must be protected. They have a large 
capital investment in their property and that property is 
basically theirs if they want to do something else with it.
At the same time I don't think you can have a situation 
where the landlord says, "Hey, I'm going to kick you out.
I’ve got somebody else coming in and I can charge him 
another $40 a week." That's also wrong. There has to be a 
balance in it. At the moment I don't think there is.
The in tro d u c tio n  of th e  T enancies Act h a s  therefo re  added  a 
new  d im e n s io n  to th e  re n ta l  p rob lem : th e  " land lo rd  problem ".
W hereas previously  the  ren ta l problem  w as defined a lm ost exclusively 
in te rm s of ten an ts ' needs, it h a s  now  also begun  to be seen  in term s of 
the  la n d lo rd ’s. T h is w as b o rn e  o u t by th e  V ic to rian  g overnm en t's
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recen t a tte m p ts  to fu r th e r  modify ten a n cy  law  a n d  th e ir  su b se q u e n t 
fa ilu re  to do so. T he R eal E s ta te  In s t i tu te  of V ic to ria  (REIV), 
u n d o u b ted ly  the  m ain  opponen t to the  reform s, claim ed its  opposition 
w as based  on the  governm ent's
unwillingness to fully and adequately consult with those 
with the most vital interest in the residential market.
There have been years of consultation with welfare groups 
and tenants' rights organizations. There has been no 
effective consultation about this Bill with property owners 
and only lip service has been given to the view of the REIV.
(Brian Robinson, W eeken d  A u s tra lia n , 19 October, 1985)
The REIV argued  th a t  the  know ledge an d  in te re s ts  of p roperty  
ow ners and  real e s ta te  ag en ts  sh o u ld  be tak e n  in to  co n sid era tio n  in 
the  d raw ing  u p  of ten an cy  leg islation . A sp o k esp e rso n  for the  REIV 
elaborated:
Our professional body of real estate agents has an intimate 
knowledge of real estate and housing rental markets that 
the government can draw upon through continuous 
consultations and negotiations in evolving any new 
legislation. These consultations and negotiations should 
begin at the original drawing board. (Bob W hite, M a il  
E x p re s s , Melton, 22 Ja n u a ry , 1986)
T he T en an c ies  Act c an  th ere fo re  be se en  to have  m ade  a 
co n sid erab le  d ifference to lan d lo rd s  an d  te n a n ts , b o th  in  te rm s of 
behav iou r and  a tt i tu d e s  tow ards them selves, each  o th er an d  ren ting . 
A lthough  lan d lo rd s  a re  still lan d lo rd s an d  te n a n ts  still te n a n ts , the  
ac to rs  have changed  as  a  re s u lt  of the  A ct's in tro d u c tio n . T his is, 
how ever, only  one of m any  ch an g es  to have o ccu rred . The n ex t 
c h a p te r  co n sid ers  o th er changes, specifically  the  new  c a s t of ac to rs  
w hich h a s  been  created  to ad m in iste r the  T enancies Act.
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Chapter 5
A ctors and  R esources in the  Private R ental M arket
Discretion is the stuff of law. It is the means by which in 
everyday life legal mandates are interpreted and given 
purpose and form. It is the means by which judgements are 
made about the application, reach, and impact of the law.
And it is the means by which the conflicting imperatives of 
consistency and diversity are reconciled. Through 
discretion, the law takes on substance and life. (H aw kins,
1984, p. xiv)
Social phenomena only attain a social character and only 
exist as a resource for social action in terms of [the] 
perceptions and accounts [of agents]. The social world may 
not be only inter-subjective, but as a resource for action it is 
inter-subjectivity which has to be addressed. (G race an d  
W ilkinson, 1978a, p. 249)
T he objectives of th is  c h a p te r  a re  tw o-fold. T he f irs t is to 
exam ine how  the  c a s t of acto rs in the  ten an cies  field h a s  changed  as a 
re s u lt  of th e  T enancies Act. The second is to exam ine how  th ese  new 
a c to rs  and  lan d lo rd s and  te n a n ts  in te ra c t w ith  one a n o th e r  an d  w ith 
th e  law  in  the  m anagem en t of tenancy  d ispu tes .
The T enancies Act h a s  caused  the  dem ise of som e acto rs. O thers 
still have been  created , som e afresh  a n d  som e th a t  existed  p rio r to 
th e  in tro d u c tio n  of the  Act, su b s ta n tia lly  ch an g ed . M oreover, it is 
a rg u ed  th a t  th ese  ac to rs  are  n o t j u s t  ac to rs , b u t  re so u rce s  for o ther 
ac to rs  in the  trea tm en t of d ispu tes . T hus the  T enan ts ' Union is bo th  an 
ac to r  an d  a re so u rce  for te n a n ts . S im ilarly , rea l e s ta te  ag en ts  and  
M inistry  concilia to rs are  bo th  ac to rs and  reso u rces  for each  o th er and 
vice versa . H ence, the  T enancies Act, itse lf a  resou rce , h a s  crea ted  a 
h o s t of new  ac to rs  and  reso u rces. A no ther po in t to em erge from  the 
d isc u ss io n  is th a t  d isp u te  reso lu tio n  involves a  se ries of nego tia tions 
be tw een  ac to rs  an d  reso u rces  in the  p rocess of w hich  new  s itu a tio n s  
em erge w hich req u ire  new  n eg o tia tio n s and  so on. The p ro cess  of
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d isp u te  re so lu tio n  th e re fo re  involves c o n tin u a l in te rp re ta t io n  an d  
re in te rp re ta tio n  as d ispu tes , actors, resou rces and  s itu a tio n s  change.
Exit: The Fair Rents Board and the Rental Investigation Bureau.
The Fair R ents Board w as estab lish ed  in  1940 to ad m in is te r the 
N a tio n a l S e c u rity  (L andlord a n d  T en an t)  R e g u la tio n s  in  V ic to ria . 
Initially, the  Fair R ents Board dealt w ith  all private tenancies . After the 
lifting  of re n t  co n tro ls  in  1956 th e  B oard  rem a in ed  re sp o n sib le  for 
ex is ting  p rescrib ed  ten an c ies . It also  m ade re n ta l d e te rm in a tio n s  on 
p ro p erties  w hose re n ts  w ere considered  excessive.
In 1957, a  R en ta l In v es tig a tio n  B u re a u  w as e s ta b lish e d  to 
in v estig a te  co m p la in ts  over re n ts  a n d  accom m odation  generally . The 
pow ers of th e  R en ta l Investiga tion  B oard  w ere, how ever, lim ited  to 
concilia tion  betw een land lo rds and  te n a n ts  ra th e r  th a n  regu la ting  ren ts . 
T hus, w here re n ts  were considered  excessive, the  B u reau  could suggest 
b u t  n o t com pel a reduction . Failing nego tia tions, the  p rem ises  would 
be declared  and  the  case referred to the  Fair R ents B oard.
W ith the  in tro d u c tio n  of the  T enancies Act, b o th  the  F air R ents 
B oard  a n d  th e  R en ta l In v es tig a tio n  B u re a u  w ere d ism a n tle d . The 
fu n c tio n s  of the  F air R en ts B oard w ere ta k e n  over by  th e  T enancies 
T ribuna l and  those  of the  R ental Investigation B u reau  by the  M inistry of 
C o n su m er Affairs, som e of w hose m em bers w ere redeployed a s  ren ta l 
a sse sso rs . A reg istry  of p rescribed  p rem ises w as se t u p  an d  a  section 
c re a te d  w ith in  th e  R eg istry  of T r ib u n a ls  to deal exclusively  w ith  
p ro tec ted  te n a n ts . W hen the  Act w as originally  in tro d u ced , p ro tec ted  
ten a n c ie s  were also to be phased  out. It w as only th ro u g h  a change of 
governm ent th a t th is  w as prevented  from happen ing .
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Enter: The Tenants' Union.
A lthough the  T en an ts ' Union existed p rio r to, and  independen tly  
of the  T enancies Act, it h a s  developed since the  Act's in tro d u c tio n  to 
becom e a key internal a c to r in the ten an c ies  field. The T e n a n ts ’ Union 
f irs t cam e to the  a tte n tio n  of the  p ub lic  th ro u g h  its  c am p aig n s for 
te n a n c y  law  reform  in  th e  m id -1 9 7 0 s. It a sp ired , a t th e  tim e, to 
b eco m e  "the  S ta te 's  la rg e s t  p re s s u re  g roup" (S h e lte r  V ictoria  
N ew sle tter , D ecem ber 1980, p. 11). As w as d em o n stra ted  in  C hap ter 
1, it w as ce rta in ly  a n  in flu e n tia l one. T h ro u g h  th e  efforts of the  
T e n a n ts ' U nion, ten an cy  law  reform  found  its  w ay onto  th e  political 
a g en d a  in th e  first p lace. M oreover, th ro u g h  th e  U nion 's efforts the  
re su ltin g  reform s accom plished  far m ore th a n  the  governm ent h ad  ever 
an tic ip a ted .
S ince th e  in tro d u c tio n  of th e  T en an c ies  Act, th e  role of the 
T e n a n ts ' U nion h a s  ch an g ed  co n sid erab ly . W h ereas  it w as once 
p rim arily  an  externa l political p re ssu re  group, the  U nion is now  m ore 
im p o rta n t for its  te n a n t su p p o rt services. The T en an ts ' U nion advice 
se rv ices  have becom e in te g ra l p a r ts  of th e  A ct's su p p o r t  netw ork . 
Indeed, the  S ta te  governm ent estab lished , in 1 9 8 4 /8 5 , the  R esidential 
T en a n c ies  G ra n t S chem e in  recogn ition  of th e  serv ices provided by 
co m m u n ity  g ro u p s su c h  as  th e  T e n a n ts ' U nion. The Schem e w as 
described  in a  recen t a n n u a l repo rt of the  M inistry  of C onsum er Affairs 
a s  providing
th e  o p portun ity  fo r  re s id en tia l ten a n c y  m a tte rs  to be  
a d d re ssed  at a  com m unity  level through the  encouragem ent 
a n d  involvem ent o f  com m unity  b a sed  ten a n cy  groups and  
o ther appropriate com m unity  or consum er groups.... The  
sch em e  reflects the  G overnm ent's recognition o f  the  need  
to in crea se  th e  c o m m u n ity 's  a w a re n e s s  o f  re s id e n tia l  
ten a n cy  m atters a n d  to m ake  residen tia l ten a n cy  advice, 
a ss is ta n ce  and  representation more accessible  a n d  relevant 
to landlords and  ten a n ts  o f  Victoria. (1986, p.47)
The T en an ts ' U nion is the  m ain  beneficiary  of th e  Schem e. It 
also  receives funding  from the  M inistry of H ousing.
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The U nion o p e ra te s  two advice serv ices, th e  T en a n ts ' Advice 
Serv ice  (TAS) an d  th e  T e n a n ts ' U nion Legal Service (TULS). The 
fo rm er p rov ides genera l advice (u sua lly  over th e  phone) on ro u tin e  
m a tte rs , for exam ple, w h a t to do w hen  a h o t w a ter h e a te r  b u rs ts , how 
to recover bonds from in tra n s ig en t lan d lo rd s or agen ts, an d  how  often 
re n ts  m ay be increased . The TAS is available to all te n a n ts . The TULS 
is a  m ore specialized service w hich  is in ten d ed  to a s s is t  te n a n ts  w ith 
m ore com plica ted  p rob lem s. It is availab le  only to m em b ers  of the  
T en an ts ' Union.
T hese reso u rces  are  in ten d ed  to help  te n a n ts  help  them selves. 
E x cep t in sp ec ia l c irc u m s ta n c e s  s u c h  a s  te s t  c a se s  o r in  c a se s  
co n ce rn in g  p ro tec ted  te n a n ts , the  T en a n ts ' U nion does n o t rep re se n t 
te n a n ts  a t T ribunal hearings. It will, however, advise te n a n ts  ab o u t the 
p ro c e ss  and  p ro c e d u re s  a tta c h e d  to  h e a rin g s  a n d  how  to p re se n t 
evidence. The TULS will, if requested , w rite to lan d lo rd s or agen ts on 
b eh a lf  of ten an ts , b u t generally, te n a n ts  are  encouraged  to rem edy their 
own problem s.
In addition, the  T enan ts ' Union opera tes a  C om m unity  E ducation  
P ro g ram m e w hich  d is se m in a te s  in fo rm a tio n  a b o u t te n a n ts ' righ ts , 
d u tie s  an d  rem edies th ro u g h  ad v ertisem en ts , p o ste rs , p am p h le ts  (also 
p rin ted  in foreign languages) and  o th er com m unity  g roups. Self-help 
m a n u a ls  have  b een  p u b lish e d  b o th  for te n a n ts  a n d  for h o u sin g , 
com m unity  and  welfare w orkers (see, for exam ple, the  T enan ts ' R ights 
H a n d b o o k ).
The T en a n ts ' U nion a lso  o rgan izes an d  su p p o r ts  local te n a n t 
g roups, for in stance  in ren t strikes. T h u s it advises:
A n y  step  you  take  as a  tenan t is ten  tim es more effective i f  
y o u  ta k e  it together w ith  o ther te n a n ts  in yo u r block, 
w hether it be requests fo r  repairs to the landlord or agent, 
or approaches to the Council or your local Parliam ent [sic]....
[BJefore you  do decide to ta ke  action, ta lk  to other ten a n ts  
in the  b lock - th e  ch a n ces are th a t th e y  h ave  sim ilar
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problems. Have a meeting. Send round questionnaires 
asking  them  to write dow n their com plaints and  
suggestions (copies o f such questionnaires are available from  
the Tenants' Union office). Review the results o f these and 
then get together and work out a common plan o f attack. 
Organizers from  the Tenants' Union will be happy to come 
along to such a meeting and give advice, and the ofßce itself 
will gladly help with back up legal services, printing, etc.
When you've done this, you'll be in a position to approach 
your landlord or agent on something more like equal terms. 
(1975b, p. 7)
The T en an ts ' U nion also p lays an  im p o rtan t w atchdog  role, for 
exam ple, it cam paigns a g a in st b ad  esta te  ag en ts  and  for th e  reform  of 
th e  real e s ta te  in d u s try  an d  carries o u t re sea rch  on th e  ren ta l m arke t 
a n d  hou sin g  generally (see Watchdog Report, 1983; Dollars and Rents, 
n .d .). Indeed, th ro u g h  its  role a s  w a tch  dog, the  T en an ts ' U nion h a s  
c o n tr ib u te d  to the  developm ent of th e  T en an cies  Act. M any of the  
c a se s  b ro u g h t to the  M inistry  of C onsum er Affairs for p ro secu tion  are 
sp o n so re d  by  the  T e n a n ts ' U nion. The T e n a n ts ' U nion  h a s  also 
sp o n so red  a n u m b er of te s t cases  a t th e  T ribuna l, for exam ple, cases 
re la tin g  to sq u a tte rs , b o a rd e rs  an d  lodgers (these  a re  d escrib ed  in 
g rea te r  detail in  C h ap te r 6). The co n trib u tio n  m ade by th e  T en an ts ' 
U nion is illu s tra te d  in the  following com m en t by  a  fo rm er T ribuna l 
M em ber:
The Tribunal has been pretty well lefi to get on and do the 
job.... [The chairman o f the lYibunal] is a fairly adventurous 
man. He's quite prepared to push  the legislation to its 
utmost limits given the right conditions. But cases have to 
come forward addressing certain sections o f the Act. The 
Tribunal can't initiate cases. That’s where the Tenants'
Union is important.
As a re su lt of these  efforts the T enan ts ' U nion h a s  helped expand 
the  righ ts  of te n a n ts  and  clarify som e of the  m ore am b iguous a reas  of 
the  Act.
Finally, a lthough  the  T en an ts ' Union co n tin u es  to cam paign  for 
ten an cy  law  reform , it is no longer the  force it once w as. T his is n o t so
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m u ch  the  fau lt of the  U nion b u t is due to changes in the  w ay the  ren ta l 
problem  is being perceived. To quote a te n a n t activist:
All the radical lawyers and people intent on using the 
political process to achieve social change threw their 
weight behind tenancy law reform. And then, after that 
was done, people started to think to themselves, "Well, 
where have we got to?" What they realized was that we've 
made some gains through the law, but we haven't changed 
the fundamental relationship between landlord and tenant, 
and I think what you see in Victoria at the moment is a 
drift of support from tenancy law reform as a concept 
worth the application of vast amounts of political energy. 
People are looking for other ways to solve the problem, 
which is poverty and inequality as they apply to the housing 
area.... The Tenants' Union has been left carrying the can.
It never used to carry the can. You see, the Tenants' Union 
was the agent provocoteur in the tenancy law reform 
debate. It never had to provide all the organizational 
support and impetus for it. During the peak years the 
Brotherhood of St. Laurence was devoting all its resources 
to it. VCOSS was. There was the Tenants' Union, 
community legal centres. There was the Community 
Committee itself. You know, it went on and on. Now who's 
gunning for tenancy law reform? The Labor party and the 
Tenants' Union.... The heat has gone out of it.
T h e  REIV (fo rm er ly  RESI).
The REIV w as an  im p o rtan t a c to r in  th e  p rivate  ren ta l m ark e t 
p rio r to the  in tro d u c tio n  of the  T en an c ies  Act. It h a s  su b seq u e n tly  
becom e a key political acto r and  also plays a n  im p o rtan t role in helping 
ad m in is te r  the Act.
To take the  first point, a s  C h ap te r 1 show s, the  REIV w as one of 
th e  p rincipal ac to rs  in the  negotiation  of the  T enancies Act. It proved, 
a t the  tim e, to be an  effective, b u t a m a te u rish  lobby group. Since th en  
the  REIV h a s  polished up  its ac t considerably . T his w as evident during  
th e  V ic to rian  governm en t's  rec en t a tte m p t to fu r th e r  reform  ten an cy  
law. The REIV conducted  an  extensive ad v ertis in g  cam paign  ag a in s t 
th e  g o v e rn m en t's  p roposed  a m e n d m e n ts  (see A ppend ix  3). It w as 
described  by the  Executive D irector of the  REIV, Ian B rem ner:
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The campaign [initially] took the form of advising members 
of what was involved [in the amendments]. We prepared a 
position paper of how we objected to the legislation and we 
urged members to get in contact with their local MPs which 
they did very effectively throughout the State. A lot of time 
was spent with people who were involved with the housing 
portfolio.... We then moved into an area of political 
manoeuvering - the Opposition parties, the Liberal and 
National parties indicated they would oppose the 
legislation.... Our campaign also extended to radio 
advertisements, newspaper advertising, property owners' 
newsletters and leaflets for members to distribute to their 
clients. They responded accordingly and many of them 
wrote to the Ministries of Housing and Consumer Affairs and 
put a lot of heat on the politicians. Many of the government 
politicians had little idea o f the implications of the 
legislation.... From our point of view, the campaign was very 
well supported by our members who saw the Institute, for 
the first time, not weak- kneed, but going in and fighting 
against an issue, (personal interview)
The REIV's efforts proved successful - far more successful, in 
fact, than  the efforts of the tenants' groups. The Bill was defeated 
largely through the REIV's efforts, as is claimed in the following 
statem ent:
The extensive campaign coordinated by the REIV in 
opposing the Residential Tenancies Bill 1985, was so 
successful because of the activities and role played by many 
REIV members who actively campaigned and sought 
discussions with their respective members of Parliament, 
ultimately resulting in the defeat of the radical legislation.
(I. Bremner, REIV newsletter, n.d.)
The REIV has therefore emerged as an im portant interest group 
which, as the latest attem pt at tenancy law reform dem onstrates, will 
have to be taken into account by reformers in future attem pts to deal 
with the rental problem.
Another im portant function of the REIV is keeping its members 
up to date about Tribunal policies and developments relating to the Act 
itself such  as proposals to amend the Act. This is achieved through
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m o n th ly  n ew sle tte rs  and  se m in a rs  a b o u t th e  Act. The R eg is tra r of 
T ribunals is, for in stance, a regu lar sp eak er a t  the  sem inars.
Real Estate Agents
Real e s ta te  a g en ts  them se lves have  com e to a ssu m e  a fairly 
sign ifican t role in  the  ad m in istra tio n  of the  T enancies Act. Firstly, the ir 
p resen ce  a t  T ribuna l hearings h a s  served to a lte r the  tone of hearings. 
A ccording to a T en an ts ' Union review of the  opera tion  of the  T enancies 
T rib u n a l a lm ost th ree  q u a rte rs  of lan d lo rd s  h a d  rep re se n ta tio n  before 
th e  T rib u n a l. The m ajo rity  of th ese  w ere rep re se n te d  by rea l e s ta te  
ag en ts  [Watchdog Survey ,  1983, pp. 3 - 4, 6). As a  resu lt, T ribunal 
h ea rin g s  are  becom ing increasing ly  form alized an d  p roperty  m anagers 
are , them selves, becom ing quasi-law yers.
Secondly, agen ts are  im p o rtan t to M inistry  of C onsum er Affairs’ 
concilia to rs in carry ing  o u t th e ir  w ork (and vice versa). M uch of the  
w ork  th e  co n cilia to rs  do involves lia ising  w ith  rea l e s ta te  ag en ts  - 
w h e th e r  they  a re  investiga ting  a te n a n t 's  or a lan d lo rd 's  com plain t. 
In sp ec to rs  have therefo re  developed on going rec ip roca l re la tio n sh ip s  
w ith  m any  agen ts, a  developm ent w hich they  effectively utilize in their 
w ork.
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The Residential Tenancies Tribunal.
The T enancies T rib u n a l w as e s ta b lish e d  in  1981 to provide a 
fast, inform al and  low -cost m eans of d isp u te  reso lu tion . In effect the  
T rib u n a l is the  la s t  re so rt, th e  p lace w here  "the b u c k  stops", a s  a  
form er M em ber of the T ribunal described  it: d isp u tes  w hich  c an n o t be 
resolved elsew here are  referred to the  T ribuna l for ad jud ica tion .
The T rib u n a l's  position  is c ruc ia l in so fa r as th e  effectiveness of 
th e  Act d ep en d s on how  th e  T rib u n a l p re se n ts  itself. A lthough there  
a re  o th e r  m ea n s  of form ally  reso lv ing  d is p u te s  th a n  th ro u g h  the  
T rib u n a l, m any  people a re  aw are only of th e  T ribuna l. C erta in ly  the  
T rib u n a l is b e tte r  u tilized th a n  the  M in istry 's o th er d isp u te  reso lu tion  
m e c h a n ism s .1 In a sense  then , the  T rib u n a l rep re se n ts  the  frontispiece 
of th e  Act. In add ition , T rib u n a l policies de te rm ine  th e  s tra teg ie s  of 
co n c ilia to rs  an d  adv isers, a s  well a s  the  T en a n ts ' U nion a n d  REIV. 
T h u s, while th e  Act provides the  gu idelines for d isp u te  reso lu tio n  and  
beh av io u r betw een land lo rds and  te n a n ts , the  form an d  m ean ing  of the 
law  is provided by the T ribunal.
The T rib u n a l c o n s is ts  of p a rt- tim e  and  fu ll-tim e R eferees who 
m u s t  be e ith e r  so lic ito rs , b a r r is te r s  or s t ip e n d ia ry  m a g is tra te s . 
R eferees com e from a w ide range  of b a ck g ro u n d s . A ccording to the  
C ha irm an  of the  T ribunal th is  is a  deliberate  policy in tended  to bring  as 
d iv erse  a  ran g e  of ex p erien ce  to th e  T r ib u n a l a s  p o ss ib le . He 
e lab o ra ted : "People are  ch o sen  b e c a u se ... th ey 're  people who have
o th er activities. They're no t quite  as iso lated  as legal p rac titio n ers  who 
end u p  on the  bench . We have a fairly successfu l system ." An in te res t in 
th e  te n a n c ie s  or c o n su m e r p ro tec tio n  fields is n o t a p re re q u is ite , 
a lthough  a n u m b er of p a s t and  p resen t Referees have had . For exam ple, 
one form er Referee u sed  to be the  co o rd in a to r of the  T en an ts ' Union 
and  an o th er, A drian B radbrook, h a s  carried  ou t extensive resea rch  and
hn 1985 14,800 applications were lodged with the Tribunal compared to 2,300 with 
the Conciliation and Enforcement sections of the Ministry.
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m ade m any  recom m endations on ten an cy  law. He c o n tin u es  to teach  
p roperty  and  tenancy  laws.
A lthough any  type of d isp u te  m ay  be tak en  before th e  T ribunal, 
m an y  c an  an d  are se ttled  w ithou t the  need  for a rb itra tio n . The m ost 
com m on d isp u te s  to com e before th e  T rib u n a l re la te  to p o ssessio n , 
re n t  d e te rm in a tio n s, a ltering  the  te rm s of a lease  and  claim s for bond 
an d  unpa id  rent.
The R esidential Tenancies Bureau.
The B ureau  w as estab lished  a s  a  b ra n c h  of C onsum er Affairs to 
c a rry  o u t th e  ta sk s  a ssig n ed  to the  D irector u n d e r  th e  Act, nam ely  
in v e s tig a tin g  co m p la in ts , c o n d u c tin g  p u b lic  e d u c a tio n  in  ten a n c y  
m a tte rs  an d  resea rch  on ten an cy  problem s, an d  p ro secu tin g  offenders. 
Of th e se , com plain t investigation  is th e  B u re a u 's  p rim ary  function . 
C om pla in ts  cover a  wide range of ten a n cy  prob lem s inc lud ing  bonds, 
re p a irs , a b an d o n e d  goods, re n t levels, se c u rity  an d  privacy. W here 
possib le  B u reau  conciliators help settle  th e  com plaint.
The B ureau  w as d ism an tled  in 1984 after a  Public Service Board 
Review of the  M inistry (see M inistry  of C om sum er Affairs, 1982a). The 
vario u s functions of the  B ureau  were relegated to o ther b ran c h es  of the 
M in is try  - in sp e c tio n s  of re p a irs  a n d  a b a n d o n e d  goods, re n ta l  
a s s e s s m e n ts  an d  p ro se c u tio n s  to R eg u la tio n s a n d  S ta n d a rd s ; bond 
d isp u te s  an d  m iscellaneous m a tte rs  to C onciliation; and  the  telephone 
h o tlin e , w hich  su b se q u e n tly  becam e th e  C u sto m er a n d  In fo rm ation  
Service (CIS), to E ducation  and  C om m unity  Program m es.
B o th  th e  B u re a u  an d  th e  T rib u n a l (via th e  R eg istrar) have 
considerab le  con tac t w ith  the  o ther ac to rs  in the  ten an c ies  field. Some 
exam ples have a lready  been  given. In add ition  th e  REIV, the  T enan ts ' 
U nion a n d  o th e r com m unity  g ro u p s liase  w ith  th e  R eg is tra r of the
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T e n a n c ie s  T rib u n a l to p rov ide feed b ack  on th e  Act a n d  o b ta in  
in fo rm atio n  ab o u t developm ents on T rib u n a l policies. As the  form er 
R eg is tra r noted:
Not a day goes by where I don't have contact with the 
members of one or another organization.... What we try to 
do is advise industry bodies and the Tenants' Union of any 
[Tribunal] policy changes so that they're equipped to 
represent their respective people adequately.... I also get 
good feedback from each of them, whether it's the tenant 
groups or landlord groups. They come back to me with any 
interpretive problems they might have. What I often do is 
take that up personally with the Chairman [of the Tribunal], 
or suggest to the Chairman to put it on the agenda of the 
monthly [Tribunal] conference.... The organizations come 
back to me fairly readily. They let me know of problems - I 
mean, I want to know of problems. I actively encourage and 
request that if they have a problem they let me know and 
not sit on it and let it get worse. I ask them to let us know 
about it early so it doesn't cause anyone else a problem, and 
they do.
Since the  Review of the  M inistry, lin k s w ith  com m unity  groups 
have b een  s tre n g th e n ed  in line w ith  the Review 's recom m endation  to 
encou rage  "a m ore econom ic an d  effective o u tle t for the  delivery of the 
M instry 's  services" and  expand ing  the M inistry 's p rogram m e generally.
The Social Construction of a Tenancy Dispute.
D iagram  1, w hich is sim ilar to one u sed  by Nelken (1983, p. 114) 
to de linea te  the  stages of enforcem ent of the  UK R en ts Act (1965), se ts 
o u t th e  v a rio u s  s ta g es  of d isp u te  m ak ing . T he s ta g e s  have been  
dep ic ted  in  th is  way for the  sake  of sim plicity. In p rac tice  though , they 
are  n o t alw ays clearly dem arcated .
As ind icated  in the  previous chap ter, a  ten an cy  problem  need not 
b ecom e a  d isp u te . T he f irs t s te p  to w ard s  m ak in g  a  d isp u te  is 
recogn ition  on the  p a r t  of the  te n a n t a n d /o r  la n d lo rd /a g e n t th a t  there  
is a  p rob lem . T his s tage  is c ruc ia l if th e  p rob lem  is to be form ally 
trea te d  in th a t  action  is tak en  in  response  to com plain ts. E nforcem ent
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officers do no t seek  them  out; th a t  is, d isp u te  tre a tm e n t is "reactive" 
ra th e r  th a n  "proactive" (Black, 1980, pp. 43 - 45).
Once the  problem  is identified, it is a ssig n ed  a  legally re lev an t 
category: the  d ispu te  is placed into a  legal context. A b reach  of the  Act 
m u s t  be  e s ta b l is h e d  a n d  h e n c e  fo rm al in te rv e n tio n  ju s t i f ie d .  
C a teg o riza tio n  is th e n , th e  second  s tag e  of th e  d isp u te  tre a tm e n t  
p rocess and a condition for fu rth er action.






















The th ird  stage of d isp u te  tre a tm e n t is d iagnosing  the  problem  
w hich, in fact, often tak es place a t the  sam e tim e as categorization. A 
d isp u te  is diagnosed th rough  investigation w hich es tab lish es  the  m erits 
of the  case and ascribes a trea tab ility  s ta tu s  to the  problem . The exten t 
and  n a tu re  of investigation varies w ith the  type of problem . Some, su ch  
as investigations of ren t d isp u tes  are  fairly extensive while o thers, su ch  
as investigations of abandoned  goods are m ore rou tine . R epair and  ren t 
d isp u te s  requ ire  a c tu a l physica l in sp ec tio n  b u t  o th e rs  su c h  a s  bond 
d is p u te s  m ay be c o n d u c ted  over th e  p h o n e . In som e c a se s  th e  
in v es tig a tio n  is effectively ca rried  o u t in  th e  h e a r in g  room  as in 
possession  cases.
O nly now  m ay tre a tm e n t, th e  fo u rth  s tag e  of th e  p ro cess , 
com m ence. Som e d isp u te s  are  deem ed tre a ta b le  by concilia tion  (for 
exam ple, repa irs, bonds), o th ers  by a rb itra tio n  (for exam ple, possession  
d ispu tes). In p ractice there  is u su a lly  a m ix ture  of trea tm en ts . T hus an  
a rb itra tio n  case  will u su a lly  involve som e a tte m p ts  a t  concilia tion  and  
concilia tion m ay even involve som e a rb itra tion .
T re a tm e n t does n o t p re su m e  a  specific  o u tco m e . Som e 
prob lem s can be dealt w ith prom ptly  and  sim ply. They m ay requ ire  no 
m ore th a n  an  official s tam p  of approval su ch  as in the  case of abandoned  
goods. M ost c ase s , how ever, a re  le ss  ro u tin e . T re a tm e n t typically  
involves a se ries  of n eg o tia tio n s. It m ay also  involve a  n u m b e r of 
d is tin c t levels of trea tm e n t: if th e  prob lem  is n o t resolved  th ro u g h
concilia tion  it will be referred to a rb itra tio n . S e ttlem en ts  are  therefore 
h igh ly  con tingent. T here is no "correct" so lu tion  to a  ten an cy  problem . 
Two very sim ilar p rob lem s m ay re su lt in en tire ly  d ifferent se ttlem en ts  
d e p e n d in g  on  s u c h  f a c to r s  a s  th e  t a c t i c s  e m p lo y e d  by  
c o n c ilia to rs /R e fe re e s  a n d  th e  w illin g n e ss  of th e  d i s p u ta n ts  to 
com prom ise .
126
D ispu tes can  therefore be seen  to be reco n stru c ted  in the  course 
of th e ir trea tm en t. This is poignantly  illu stra ted  in  D iagram  2 w hich is 
b a se d  on figures ob ta ined  from the  M inistry  of C o n su m er Affairs for 
1 9 8 4 /8 5 . The D iagram  clearly show s th a t  ten an cy  d isp u tes  em erging  
from  th e  p ro cess  of d isp u te  tre a tm e n t look very d iffe ren t to th o se  
e n te r in g  it. In the  first place, far fewer lan d lo rd s and  te n a n ts  resolve 
th e ir  d isp u te s  form ally th a n  ap p ea r to have prob lem s. T his finding is 
n o t su rp ris in g . As a rgued  in the  p rev ious c h ap te r, d isp u te s  can  be 
s u c c e s s fu lly  reso lv ed  w ith o u t th e  n e e d  for official g o v e rn m e n t 
in te rv en tio n . W hat is p e rh a p s  m ore su rp ris in g  is the  fact th a t  so few 
te n a n ts  resolve the ir d isp u tes  formally. If the  n a tu re  of enqu iries m ade 
w ith  the  M inistry  is tak en  as an  ind ica tion  of th e  n a tu re  of ten an cy  
p ro b lem s generally , it w ould a p p e a r  th a t  te n a n ts  experience  m ore 
ten a n cy  problem s th a n  landlords. Yet it is m ainly land lo rds who utilize 
form al d isp u te -re so lu tio n  m echan ism s. T hus, a b o u t th re e -q u a rte rs  of 
th e  n u m b e r of land lo rd s who m ade an  enqu iry  w ith  th e  M inistry  had  
th e ir  d isp u te s  form ally trea ted , com pared to only o n e -ten th  of ten an ts .
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1 real estate agent*0 tenants 3 landlords
* Agent was representing landlord
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There are  a  n u m b er of possible exp lanations for th is . One is th a t 
te n a n ts  a re  le ss  w illing to u se  th e  legal sy s tem  in  reso lv ing  th e ir  
d isp u te s  th a n  landlords. Yet th is  exp lanation  co n trad ic ts  th e  finding of 
th e  previous c h ap te r th a t  te n a n ts  do, how ever re luc tan tly , u se  the  law  
to resolve th e ir  d isp u tes . A no ther possib le  ex p lana tion  is th a t  ce rta in  
ty p es  of d isp u te s  lend  them se lves m ore read ily  to  a rb itra tio n  th a n  
o th ers , likewise conciliation. Indeed, the  D iagram  show s th a t  d isp u tes  
in  w h ich  la n d lo rd s  a re  ad v erse ly  affected  a re  tre a te d  m ain ly  by 
a rb itra tio n , an d  d isp u te s  in w hich  te n a n ts  a re  adverse ly  affected are 
trea ted  m ainly by conciliation. There is no reaso n  to suppose  th a t  there 
is so m eth in g  in h eren t  in land lo rd  p rob lem s w hich  m ak es th em  m ore 
su ited  to tre a tm e n t by a rb itra tio n , or te n a n t p rob lem s m ore su ited  to 
tre a tm e n t by conciliation. R ather, the  suggestion  is th a t  the  reason  for 
th e  d isc rep an cy  betw een the  tre a tm e n t of ten a n cy  d isp u te s  re la te s  to 
th e  w ay th e  Act h a s  b een  co n cep tu a lized  by b o th  its  a u th o rs  and  
a d m in is tra to rs . According to th e  M inistry , for exam ple, land lo rd s are 
obliged  to apply to the  T ribunal in the  reso lu tion  of possession  d ispu tes 
(which m ake up  th e  m ajority  of th e ir d ispu tes), w h ereas te n a n ts  are 
ab le  to resolve th e ir  d isp u te s  th ro u g h  concilia tion  or th e  u se  of the  
services of com m unity  g roups (A nnua l Report, 1986, p. 69).
The legal concep tualization  of ten an cy  d isp u tes  is therefore no t a 
fa ith fu l re n d itio n  b u t  ra th e r , r e p re s e n ts  a n  a b s tra c tio n  of th e se  
p h e n o m e n a . H ence, in  b e in g  tre a te d , d is p u te s  a re  n e c e ssa r ily  
reco n stru c ted  in order to fit the  legal co n stru c tio n .
To illu s tra te  how d isp u te s  are  rec o n s tru c te d  in  p rac tice  I shall 
u se  the  case of the  Caldwells once m ore. T heir problem  w as u sed  as a 
te s t case. To th is  end I so u g h t advice from C onsum er Affairs on behalf 
of th e  C aldw ells. The C aldw ells ' p rob lem  w as tre a te d  a s  a  rep a ir  
p ro b lem  a n d  in v es tig a te d  by a co n c ilia to r from  th e  E n fo rcem en t 
Section.
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The in sp ec to r firs t tried  to e s ta b lish  th e  c a u se  of th e  dam p 
problem . He asked, for exam ple, w he ther
• heating  w as used;
• the windows were open du ring  the  day a n d /o r  evening;
• the  air ven ts were blocked;
• a  Council inspecto r had  checked if there  w as a  problem  w ith the 
dam p  course  or drainage?
He also advised th a t  the  te n a n ts  are  requ ired , by law, to serve 
no tice  (Form  15) on the  lan d lo rd , re q u e s tin g  h im  to c a rry  o u t the  
n e c e ssa ry  rep a irs . He w as a d a m a n t th a t  no official ac tion  could be 
ta k e n  u n til th is  req u irem en t h ad  been  m et. T h u s, acco rd ing  to the  
in sp e c to r , th e  te n a n ts ' p rev io u s efforts to dea l w ith  th e  p rob lem  
coun ted  for no th ing  as far as the M inistry w as concerned:
Unless they approach the landlord in writing and send us a
copy, we will not enter into it. We will not take any notice
of what they've done in the last eight years.
In fact, as far as the  in specto r w as concerned, it w as th e  ten an ts , 
n o t the  landlord , who had  failed to com ply w ith the Act:
[The tenants] haven’t served notice in writing on the 
landlord. So we are not interested in what they've done.
They haven't complied with the Act because the Act states if 
a tenant wants repairs they must serve notice in writing on 
the landlord.... They expect the landlord to comply with his 
[obligations]. They haven't complied with theirs. They 
haven't served Form 15 on the landlord.
Hence, in th e  cou rse  of o u r in terview , the  C aldw ells' problem  
h a d  been  w hittled  down from a com plex social, financial and  em otional 
p rob lem  to a  "Section 97" (duty to repair) problem . While the  inspecto r 
acknow ledged th a t  th e  o th er fac to rs w ere p rob lem atic , he considered  
th e m  irre lev a n t to th e  d isp u te  tre a tm e n t p ro ce ss  itself. S im ilarly , 
acco rd in g  to the  law, the  re sp o n sib ility  for th e  p roblem  fell on the  
te n a n ts , no t the  landlord . Indeed, the ir problem  w as n o t recognized by 
the  law  because  the te n a n ts  had  no t com plied w ith the  provisions of the
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Act by failing to serve w ritten  notice on th e  land lo rd  to carry  ou t the  
rep a irs .
T he Form al M anagem ent o f a T enancy D ispute: O fficial V iews and
Organizational Structures.
As th e  foregoing d isc u ss io n  d e m o n s tra te s  d isp u te s  a re  n o t 
n ecessa rily  trea ted  according  to th e ir n a tu ra l logic, b u t  often according 
to legal an d  o rgan izational req u irem en ts . W here p rob lem s com prise a 
n u m b e r  of com ponen ts tre a tm e n t is u su a lly  de te rm in ed  accord ing  to 
th e  m ajo r one (in the  C aldw ells ' case , rep a irs) a lth o u g h  som etim es 
d ifferen t com ponen ts a re  trea ted  by different d ivisions of the  M inistry. 
M oreover, a s  no ted  above, d isp u tes  m ay be su b je c t to several levels of 
tre a tm e n t.
W hile there  is a form al h ie ra rch y  of d isp u te  trea tm e n t, th ere  is 
no p rescrib ed  way of ascend ing  it: there  a re  a  n u m b er of by p asses  and 
d e to u rs  a long  the  way. Nor is th ere  a specific e n tra n c e  or exit point. 
T h u s  som e types of d isp u te s  su c h  as d e te rm in a tio n s  for p o ssess io n  
proceed s tra ig h t to the  top of the  h ierarchy . O thers reach  the  T ribunal 
only a fte r negotiations have failed a t a  lower level. O thers still - in fact, 
p robab ly  th e  m ajority  - do n o t even reach  th e  T rib u n a l. The form al 
h ie ra rch y  of d ispu te  trea tm e n t is described  in the  following section.
Making a Start: Obtaining Advice.
T he first step  in d isp u te  trea tm e n t is ob ta in ing  advice. T his m ay 
be ob ta ined  from any  of a n u m b er of sources: the  C ustom er Inform ation 
Service (CIS) of the  M inistry  of C onsum er Affairs, th e  T en an ts ' Union, 
C o m m u n ity  Legal Services, o th e r co m m u n ity  g ro u p s, o r rea l e s ta te  
agen ts. A lthough the  CIS deals w ith a  g rea ter n u m b er of enquiries th an  
o th e r advice services (in 1 9 8 4 /85 , the  CIS han d led  an  average of 3 ,800 
en q u irie s  a  m on th  com pared  to 500 by the  m ain  office of the  T enan ts ' 
U nion), o rg a n iz a tio n s  like th e  T e n a n ts ' U nion  have  a n  im p o rta n t 
c o n tr ib u tio n  to m ake. F irstly , th ey  ten d  to be m ore access ib le  and  
re sp o n s iv e , p rec ise ly  b e c a u se  th ey  a re  d isp e rse d  th ro u g h o u t  the
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com m unity . The T en an ts ' Union, for exam ple, h a s  four b ran ch es  in the 
m e tro p o lita n  a re a  a n d  two in  reg io n a l a re a s . S econd ly , th e se  
o rg an iza tio n s a re  less b o u n d  by d e p a rtm e n ta l policy th a n  th e  official 
advice service and  therefore m ay be of g rea ter a ss is tan ce  to enqu irers.
Advice se rv ices serve two fu n c tio n s . T hey a s s is t  in  problem  
definition a n d  they  recom m end the  ap p ro p ria te  trea tm e n t. In th e  first 
in s tan c e  e n q u ire rs  are  advised on w here they  an d  th e ir problem  stan d  
in  re la tio n  to th e  law. They are  a lso  advised  on how  to resolve the  
d isp u te  th em se lv es . B oth  the  CIS an d  co m m u n ity  advice serv ices 
e n d o rse  th e  p rinc ip le  of se lf-help . In fact, th e  advice serv ices and  
e d u c a tio n  p ro g ra m m e s  of th e  M in istry  of C o n su m e r A ffairs w ere 
recen tly  e x p an d ed  in line w ith  the  reco m m en d a tio n s  of th e  M inistry  
Review "to en ab le ... [the] c o n su m er to h a n d le  th e  s itu a tio n  w ith o u t 
g o v e rn m e n t in te rv e n tio n "  for it w as  h o p ed  th a t  " the  in fo rm ed  
cu sto m er... can  m anage som e prob lem s for h im self ' (1982a, p. 23). In 
giving advice th en , nego tiation  is recom m ended  to begin w ith. One of 
th e  CIS adv isers elaborated:
I tell people to go and talk to the other party - I tell the 
landlord to talk to the tenant or tell the tenant to talk to the 
landlord.... It does work. You give people the advice they 
want, they go and act on the advice you've given and possibly 
ring back if they want the forms.... I had a girl on the phone 
this morning who said she found it impossible to talk to her 
landlord. I said, "He'll understand all right if you tell him to 
repair your window. It's his responsibility. You have to try to 
talk to him. Otherwise I can send you the Form 15. You 
serve the form. If he doesn't carry out the repairs you take 
him to the Tribunal." But it seems pointless taking someone 
to the Tribunal over something you can talk about.... It ju st 
makes it a lot easier if you can talk to people.
If nego tia tions have been  a ttem p ted  unsuccessfu lly , enqu irers are 
advised  a b o u t form al rem edies. According to a n o th e r adviser:
In some cases it's impractical for [people] to try to find a 
settlement.... If you come up against a tenant, for instance, 
who's been hassling a landlord for three or four months to 
do some repairs my immediate reaction is, "Here's the
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forms from the Department. Fill them out. Get your 
complaint back to us and we'll sort it out".... When it comes 
to compensation, returning bonds, there's not a lot you can 
do. The only way you can satisfy people is if you say, ”I'll 
send you a form. Make an application to the Tribunal." That 
tends to make them a lot happier than trying to suggest to 
them that they write a letter to whoever the other party is 
and try to sod it out. Also, you’ll often find, particularly if 
you're dealing with an agent, that by serving them a form 
you actually get the action that you're aiming for before it 
comes to a Tribunal hearing.
If the  d isp u ta n t elects to tre a t the  problem  form ally (and m any 
do n o t, a s  D iag ram  2 show s) th e  d isp u te  m ay p roceed  to e ith e r 
concilia tion  or a rb itra tion .
Conciliation: The Negotiatory Game.
The concilia tion  sec tions of the  M in istry2 deal w ith  a lm ost the 
co m p le te  ran g e  of d isp u te s :  re n ts , re p a irs  (general a n d  u rgen t),
ab an d o n ed  goods, privacy, secu rity  and  te rm s of agreem ent. They also 
deal w ith  bond d isp u tes , a lth o u g h  th ese  are often lodged directly  w ith 
th e  T ribunal. The only type of d isp u te  th a t  concilia tion  does no t deal 
w ith  is possessions.
The m ost im p o rtan t ac to rs a t th is  stage of d isp u te  trea tm e n t are 
u n d o u b te d ly  th e  co n c ilia to rs : th e  m a n n e r  in w h ich  a  d isp u te  is
reso lved  and , indeed, w h e th er it is resolved a t  all d ep en d s largely on 
th e  e x p e rtise  of th e  c o n c ilia to rs . S e c o n d a ry  a c to rs , th e  c lien ts  
them se lves, include  te n a n ts , lan d lo rd s an d  ag en ts , a lth o u g h  dealings 
ten d  to be m ainly w ith the  la tte r  two and  p articu la rly  agen ts. Since the 
m ajo rity  of com plain ts lodged w ith  the  concilia tion sec tions are  ten an t-
2 No actual conciliation is required in about one-third of the complaints handled by 
the Conciliation and Enforcement branches. Both the inspection of abandoned 
premises and rental assessments are routine matters. In the case of the former, the 
matter usually ends there. In the latter, a Tribunal decision is required to actually 
settle the dispute. A rental assessor's duty is limited to assessing the rental level and 
making appropriate recommendations, including recommendations about the 
feasibility of further action. He is not empowered to determine the rent level which 
only a Tribunal Member may do.
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in itia ted  the  ac tu a l negotiations tend  to  be w ith the  land lo rds or agents. 
Landlord problem s su c h  a s  abandoned  goods involve dealings prim arily  
w ith  the  landlord  or agent. A ctors like the  T enan ts ' Union, w ho play an  
im p o rtan t p a rt in providing advice, have no p a r t  in  form al conciliation.
The objective of concilia tion  is se lf-exp lana to ry : to  effect a
se ttle m e n t by b a rg a in in g  betw een  d is p u ta n ts .  T he e m p h a s is  is on 
inform ality  and  sw iftness of se ttlem en t. An u n s ta te d  objective am ongst 
concilia tors is to avoid arb itra tion : referring a  d ispu te  to the  T ribunal is 
generally  considered  a  failure.
The a c tu a l p rocess of conciliation is highly adaptive and  fluid. As 
one conciliator p u t it, "there are a n u m b er of w ays you can  conciliate. I 
d o n 't th in k  th e re 's  one tru e  way of conciliating." Firstly, officers operate 
u n d e r  a  fairly  a b s t r a c t  m a n d a te  w h ich  c o n fe rs  u p o n  th em  wide 
d isc re tio n ary  pow ers. T his is p a rtly  b ecau se  the  provisions of the  Act 
a re  a m b ig u o u s a n d  u n c e rta in . The p rac tic a l im p lica tio n s a re  th a t  
c o n c ilia to rs  a re  given th e  o p p o r tu n ity  to  in te rp re t  th e  leg isla tion  
acco rd ing  to th e ir  own ju d g e m e n t an d  in  a w ay th a t  m ak es the  law  
w ork for them . This w as suggested  in a  conversation  w ith  a  conciliator:
The Act is there. It is an Act of Parliament which at best is 
confusing. But after four and a half years of operating the 
Act I know what it means. I can decipher the Act.... 
Whether it be what is expected is a different story. I 
decipher it the way I consider it should be deciphered.... I 
decipher it because of using it for four and a half years. I've 
given advice over the hot-line on it. I’ve worked it out. I’ve 
asked others about it. Even the person who was one of the 
writers can’t answer those questions. You've got to work out 
[how to apply] the Act. I can do that.
Secondly, the  m an n e r in w hich  th e ir  w ork is s tru c tu re d  allows 
co n cilia to rs  a fairly free re in  in its  execu tion . Officers a re  allocated  
ind iv idual cases w hich they  follow th ro u g h  from beginning  to end. Field 
officers ac tu a lly  co n d u c t a  m ajor p a r t  of th e ir  w ork ou tside  the  office 
an d  often, ou tside  norm al w orking ho u rs .
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The w ay concilia to rs u se  th e ir  pow ers of d iscre tion  and  indeed 
the  s tra teg ies  they  employ in concilia ting  are a  p ro d u c t of four factors. 
T hese are, not necessarily  in th e ir o rder of im portance:
• personal style and  judgem ent;
• the  concilia tor's re la tionsh ip  w ith  clients;
• th e  n a tu re  of the  problem , in  p a rticu la r, its  se r io u sn e ss  and  
com plexity; and
• the  reso u rces concilia to rs have a t  th e ir  d isposa l in  a  p a rticu la r 
situation .
A p re lim in a ry  ta s k  of n e g o tia tio n  is to e s ta b lis h  th e  r ig h t 
a tm o sp h e re  by creating  a  favourable a ttitu d e  on the  p a r t  of the  client. 
An im p o rta n t tac tic  is to convey to  c lien ts  u n d e rs ta n d in g  of th e ir  
p ro b lem s an d  th e  d esire  to he lp . A show  of im p a rtia lity  by  the  
concilia to r is also  im portan t: th a t  s /h e  is n o t on an y o n e 's  side and
w a n ts  to help  bo th  p a rtie s  arrive a t a  se ttlem en t. A ccording to one 
concilia to r, b e tte r  re su lts  are  achieved "if y o u ’re good to people in the  
first place." He elaborated:
I try  to ta lk  to peop le  a t their ow n level ra ther th a n  
addressing  them  as an authority. I prefer people to u se  m y  
f i r s t  nam e rather than  M ister or tha t sort o f  thing. I fe e l  
you  get a lot more out o f  people, th e y ’re a  lot fr e e r  w ith  
their exp lana tions. They trust you  better i f  you  sp e a k  to 
them  at a level o f  person to person, rather than  m a ster  to 
servant.... I f  you're there to help  /people] you  never ge t any  
h a ss le s  fro m  them .... I f  yo u ’re civil to people, not rude to 
them , and  you  don't dem a n d  too m uch fro m  them , w hen  it 
com es tim e fo r  them  to do som eth ing  they 're  quite  happy  
to do it. A s long as you haven 't p u sh e d  your w a y  into them  
earlier.
Once a favourable a tm osphere  h a s  been  created  an d  certa in  facts 
have  been  e s tab lish ed , nego tia tions m ay  begin . As in d ica ted  above, 
th e re  is ra re ly  any  one "correct" so lu tio n  to a  p a r t ic u la r  problem . 
U sually  th e re  a re  a  n u m b e r of possib le  o u tcom es. B ecause  of the  
co m p lex ity  of m o st te n a n c y  p ro b lem s, th e re  a re  u s u a l ly  m an y  
con tingencies. As one concilia to r explained: "Every com plain t you've
got to deal w ith  the  w ay [it] lends itself.... Every case  is different. I've
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b een  here  for six or seven years now, an d  the  nex t com plain t I get will 
m ore th a n  likely be different to any  one I've h ad  in the  la s t six  years." It 
re m a in s  for th e  co n c ilia to r to e n co u rag e  d is p u ta n ts  to  re a c h  an  
ag reem en t.
O bviously the a u th o rity  p o ssessed  by  concilia to rs a s s is ts  in  the 
ta sk . Indeed, it is effectively exploited - p a rticu la rly  w hen  c lien ts are  
ig n o ran t of the  provisions of the  Act. Its significance, however, shou ld  
n o t be overra ted . The fact th a t  concilia to rs have ce rta in  au th o rity  is 
ra re ly  su ff ic ie n t in  i ts e lf  to o b ta in  th e  n e c e s s a ry  co o p e ra tio n . 
C oncilia to rs have very little d irec t power. They m ay su g g est so lu tions, 
y e t th ey  do no t have th e  pow er to impose them  on clien ts. The lim its 
of concilia tors ' pow ers were described  by  one:
We've got very little as far as power goes... We're 
negotiators, conciliators. So we've got to work it out 
ourselves how to do it. If you can sort it out one way or the 
other, good. Some people are very cooperative, others need 
to be pressured.
Indeed , th e  su c c e ss  of co n c ilia tio n  d e p e n d s  largely  on  th e  
in g e n u ity  an d  sk ills  of th e  officers th em se lv es . A u se fu l open ing  
s tra te g y  in concilia ting  is to appea l to a  c lien t's  com m on sen se . T h u s 
c l ie n ts  a re  g iven  a "p ro p e r p e rs p e c tiv e "  o n  th e  m a t te r .  If 
c o m m u n ic a tio n  h a s  b ro k e n  dow n b e tw ee n  th e  p a r t ie s  it is r e ­
e s ta b lis h e d , c lien ts  a re  calm ed  dow n, th e ir  r ig h ts  a n d  d u tie s  are  
explained  as well a s  w h a t they  m ight reasonab ly  hope to expect. This is 
found  to be a fairly  su c ce ss fu l s tra teg y , a s  th e  following com m ent 
ind ica tes:
Ton usually find that you soit the whole lot out if you can get 
everybody together. Most of the time, once you've got 
people together they tend to calm down a lot on what they 
want, [they] get back to reality. A lot of people think their 
problems are greater than they really are.... Once you get 
[them] there and they're face to face, you find they drop 
back a bit. I say, "Let's be reasonable about this. Let's work 
out what’s going to really happen and what you're really 
going to need and what you really don't need."
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C lien ts a re  also encou raged  to believe th a t  it is in  th e ir  b e s t  
in te re s ts  to cooperate  and , indeed, to com prom ise. A favoured tac tic  is 
to s tre s s  the  risk s  involved in no t cooperating. A conciliator e laborated:
If the matter can be resolved by way of negotiation it is 
probably more amicably resolved and perhaps the parties 
can live together more harmoniously.... The matter can 
usually be resolved through talking and quickly. You're 
saying, "Look, perhaps you may lose something, but 
certainly not all. If you go to Court it may get to the stage 
where you lose or win. But if you negotiate there are no 
losers and there are no winners. Or you're both losers or 
you're both winners.”
A v a r ia n t  of th is  s tra te g y  is to  encou rage  th e  re sp o n d e n t to 
believe th a t  h i s /h e r  responsib ility  is a c tu a lly  g rea te r th a n  it is. The 
ra tio n a le  is explained in the following s ta tem en t:
What I try to do with tenants when they put their 
complaints in is [list] every conceivable repair on the 
property so that they've got room to negotiate.... If they put 
only one thing down there's no room for negotiation....
Even if they feel it's not a major problem, to save going to 
the Tribunal, they'll be able to trade something off. If 
there's a few  cracks in the wall, a bit of paint missing - a 
problem that's not really affecting them but is still a repair 
and still a breach of the Act. To save going to the Tribunal I 
might say to the landlord, "Look, we'll forget about the 
painting, so long as you fix  the stove, toilet, bathroom, leaky 
shower, whatever." Also you give the landlord time to do 
the work. [Usually] you find that most of them will do it, 
even though they might not have done it in the six months 
that the tenant's been there. You find that most people end 
up getting whatever they want done.
As th is  com m ent also i llu s tra te s , officers d isp lay  considerab le  
p a tien c e  a n d  flexibilty w hen dealing  w ith  c lien ts . It is a  case  of, "I'll 
sc ra tc h  y ou r back  if you'll sc ra tch  mine".
For th o se  c lien ts who fail to see reason , m ore om inous p ressu re s  
a re  app lied . B luff is often em ployed. A concilia to r m ay, for exam ple,
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bluff the  d ie n t  on the a m o u n t of power s /h e  ac tually  p o ssesses . One 
concilia tor described  th e  p rocedure  in the  following conversation:
I can negotiate or conciliate or whatever, sometimes I 
might even arbitrate, which is usually left up to the 
Tribunal. I come on rather heavy at times with tenants 
and landlords. That's the only way you can do it 
sometimes.
SF: Could you give me an example of arbitration?
Put it this way, if you've got a tenant and a landlord in a 
dispute over repairs and there are solicitors involved on 
both sides... you don't listen to the guff they give you. Quite 
often fsolicitors] don't know what they're talking about. 
They're not aware of the Residential Tenancies Act. So you 
lay down the law to them.
T his p a r tic u la r  stra tegy  relies on the  p a rtie s ' igno rance  of the  
provisions of the  T enancies Act and  its ad m in is tra tio n . C lients are no t 
alw ays so igno ran t a s  to accep t the law  being laid down to them . Even if 
they  a re  ig n o ran t they  may no t yield. For the  m ore in tra n s ig en t clients 
th e re  is reserved th e  th re a t of the  T ribunal. A lthough th e  T ribunal is 
n o t like an  o rd inary  court, m any  people a re  de te rred  by it nonethe less. 
Som e of th e ir fea rs  a re  irra tio n a l, som e m ore ra tio n a l - for exam ple, 
concern  ab o u t de lays, form alities, inconvenience, an d  the  possibility  of 
lo sing  th e  case . T he success of th e  th re a t  of fu r th e r  legal action  is 
described  in the following sta tem en t:
You threaten [people] with the Tribunal, and you also 
threaten them wth the fact that the Tribunal may not 
come their way - or it may go their way. And that is the 
final caper in tie matter. Their other option is the 
Supreme Court. Vixen you mention that -  and I don't say I 
mention this too iften - they tend to realize that, right-e-o, 
they should start negotiating, with the result that they do 
negotiate and [the problem's] solved.
S u ccessfu l co n c iia tio n  also depends, to a  large degree, on who 
the  concilia tor is dealing w ith . Individual land lo rd s an d  te n a n ts  are, on 
the  w hole, more d ifficu lito  deal w ith  th a n  real e s ta te  agen ts. There are 
a  n u m b e r  of re a so n s  ffoi th is . Firstly, ind iv idual land lo rd s and  te n a n ts  
ten d  to be  less aw are  o f the provisions of th e  T enancies Act th a n  agents.
They tend , therefo re , to be m ore u n reaso n ab le  an d  challenging  of the 
a u th o rity  of officers. C on tac t w ith  indiv idual land lo rd s an d  te n a n ts  is 
g e n e ra lly  a lso  in fre q u e n t, in d ee d  m an y  h av e  only  one  c o n ta c t. 
C oncilia to rs m u s t  therefore p u t considerab le  effort in to  e stab lish in g  a 
good w orking re la tionsh ip  in each  instance.
Conversely, certa in  sh o r t-c u ts  m ay be tak e n  w hen dealing  w ith 
rea l e s ta te  ag en ts . As m en tioned  earlier, concilia to rs have developed 
on-going, rec ip ro ca l re la tio n sh ip s  w ith  m any  rea l e s ta te  ag en ts  - to 
th e ir  m u tu a l benefit - a s  one conciliator explained:
If, f or example, the agents have got a problem with  
abandoned goods, if they've got a property which they've 
relet and they ring up and say, "Look, I've got a property 
that’s been empty for a while, we're losing money on i t  
Can you come out and do an inspection on it as soon as 
possible?" I try to slip that in somewhere. I've done them a 
favour basically. Later, if they've got a complaint against [a 
landlord] about some repairs, I can ring them up, speak to 
them in person - I know them on a name-to-name basis - 
and say, "Ix?ok, I've got a complaint from  one o f your 
tenants here. How about getting it fixed  up?" I fin d  that 
most o f the time things like that will be done straight away.
I've ju s t had a case o f a real estate agent who I've done a 
fe w  jo b s  for. He had a tenant who was making some 
complaints. I rang the agent up and said, "Look, I've a 
favour. I've got a guy who's got all these problems. Can you 
f ix  them up?" Within two or three days I got a phone call 
fro m  the [tenant] who said, "Thanks very much. 
Everything's been fixed  up."
R eciprocity is m ade possible  by the freq u en t con tac t conciliators 
have w ith  a g en ts . It does, how ever, need to be cu ltiva ted . In som e 
c a se s  th e  ta s k  is difficult an d  w here  ag en ts  re fu se  "to com e to the  
p arty " , s tra te g ie s  a re  em ployed to en co u rag e  th e ir  coopera tion . A 
favoured  s tra te g y  is, w h a t h a s  elsew here been  described  as, "wearing 
dow n" the  re lu c ta n t  p a rty  (H aw kins, 1984, p. 142). It com bines 
p a tien ce  and  p e rs is ten ce  and  aim s to irrita te . One concilia to r w as in 
th e  p ro ce ss  of w earing  down a rea l e s ta te  ag en t a t  th e  tim e of the  
in terv iew . T he a g en t h ad  a  n u m b e r of h e a r in g s  sc h ed u le d  a t  th e
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Reciprocity is m ade possible by the  frequen t co n tac t conciliators 
have w ith  agen ts. It does, how ever, need  to be cu ltiva ted . In som e 
c a se s  the  ta sk  is difficult and  w here  a g en ts  re fu se  "to com e to the  
party", s tra te g ie s  a re  em ployed to en co u rag e  th e ir  coopera tion . A 
favoured s tra teg y  is, w h a t h a s  elsew here b een  described  as, "wearing 
down" th e  re lu c ta n t  p a rty  (H aw kins, 1984, p. 142). It com bines 
p a tience  and  p ers is ten ce  an d  aim s to irrita te . One concilia to r w as in 
th e  p ro cess  of w earing  dow n a rea l e s ta te  ag en t a t  th e  tim e of the  
in terv iew . The ag en t h a d  a  n u m b e r of h e a rin g s  sc h ed u le d  a t the  
T ribunal, all of w hich could have been  arranged  to be h eard  on one day. 
In stead  he w as able to contrive to have them  heard  on sep ara te  days:
I'll b luff [the agents] on this matter. I've let it go long 
enough. They're going to think about that [scheduling o f 
hearings]. They've w asted my time, now I’ll w aste their 
time. With any other case with them the same will apply.
It’s as easy as that. What other way have we got to do it?
None. We will straighten that agent out. Hopefully we 
won't have any more trouble with [him]. Next time he'll get 
the work done.
Table 1 sum m arizes the  trea tm e n t of com plain ts lodged w ith  the 
E n fo rcem en t and  C oncilia tion  sec tions, an d  T able 2 the  ou tcom e of 
c a se s  u n a b le  to be se ttled  by concilia tion . T he d a ta  derive from  a 
review  of th e se  se c tio n s ' files for 1985 (see A ppend ix  1 for m ore 
deta ils). As Table 1 show s, the  su c ce ss  ra te  of concilia tion  by bo th  
sections is quite high. T hus, ha lf of the  E nforcem ent cases were settled  
d irec tly  th ro u g h  th e  n e g o tia tio n s  of c o n c ilia to rs  a n d  a fu r th e r  15 
p ercen t were se ttled  w ithou t the need for, b u t  p resum ab ly  as a re su lt of 
th e  th re a t of, form al in te rven tion . An exam ination  of ind iv idual cases 
show s th a t , of th e  c a se s  referred  to th e  T rib u n a l, only  h a lf  w ere 
re fe rred  b e c a u se  n e g o tia tio n s  h ad  failed. In the  rem a in in g  cases  
re so lu tio n  w as e ith e r  o u ts id e  th e  ju r is d ic t io n  of th e  E n fo rcem en t 
B ranch  or requ ired  fu rth e r action on the p a rt of the  c la im an t, a s  in the 
case  of ren ta l d e te rm in a tio n s. These cases could only be dealt w ith  by 
the  T ribunal.
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Table 1: Treatm ent of Conciliation Com plaints. (% of total)
E nforcem ent Section 
(n = 98)
C onciliation Section 
(n = 96)
Claim  su b s tan tia ted  
an d  d isp u te  se ttled 50.0 42.7
Claim  su b s tan tia ted , 
d isp u te  n o t se ttled 6.1 0.0
Claim  n o t su b s tan tia ted 11.2 4.2
Problem  solved beforehand 15.3 2.1
C ase referred  to T ribunal, 
o th er 17.3 40.6
Advice given 0.0 10.4
TOTAL 99.9  * 100.0
Source: M inistry of C onsum er Affairs, E nforcem ent an d  Conciliation files, 1985 
* D oes not su m  due to rounding
Table 2 su g g ests  th a t  a large p ro p o rtio n  of case s  u n ab le  to be 
se ttled  by  conciliation were settled  sub seq u en tly . In over h a lf the  cases 
th e  ou tcom e w as unknow n. It w as a ssu m ed  am ongst concilia to rs th a t  
th e  m ajo rity  of these  cases w ere se ttled  since  c la im an ts  w ere asked  to 
r e tu rn  to th e  M inistry  if they  h ad  fu r th e r  p rob lem s b u t  did not, or 
d is p u ta n ts  claim ed to be lodging co m p la in ts  w ith  th e  T rib u n a l b u t  
again , did no t. It m ay be, however, th a t a  sign ifican t n u m b er did have 
fu r th e r  p ro b lem s b u t, hav ing  failed to get sa tis fac tio n  in  th e ir  firs t 
a tte m p t w ith  the  M inistry decided th a t  a  fu r th e r  a ttem p t w as n o t w orth  
th e  tro u b le . O nly 15 p e rcen t of the  re ferred  d isp u te s  (or 3 p e rcen t of 
the  orig inal sam ple) were un ab le  to be se ttled .
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Table 2: O utcom e of Complaints not settled  by conciliation.
(% of total)
E nforcem ent Section  
(n = 20)
C onciliation Section 
(n = 49)
C om plain t d ropped 15.0 0.0
F u rth e r  action  advised, 
no t tak en 0.0 17.7
F u rth e r  action  
successfu lly  tak en 0.0 20.4
F u rth e r  action  
unsuccessfu lly  tak en 15.0 12.2
O utcom e unknow n, 
p resum ab ly  resolved 55.0 49.6
Problem  n o t rem edied 15.0 0.0
TOTAL 100.0 99.9*
Source: Ministry of Consum er Affairs, Enforcement and Conciliation files, 1985 
* Does Not sum  due to rounding
The C onciliation B ranch, a t first glance, fares slightly  w orse th an  
th e  E nfo rcem en t B ranch . In 1985, 41 p e rcen t of th e  c ase s  reviewed 
w ere referred  to the  T ribunal. An analysis of the  cases, however, show s 
th a t  only ab o u t one-eigh th  of these  could be considered  case s  of failed 
n e g o tia tio n . T he rem a in in g  c a se s  w ere reso lved . For exam ple, 5 
p e rcen t of the  c la im an ts  referred to the  T ribunal were found to have no 
case . They w ere advised of th is  b u t a lso  given th e  option  of p u rsu in g  
th e  m a tte r . None did. In th e  o th e r case s  c la im a n ts  ap p ea red  to be 
bluffing re sp o n d en ts  w ith form al action . In the  m ajority  of these  cases 
no ap p lica tio n s w ere lodged w ith the  T ribuna l. T his su g g ests  th a t  the 
d isp u te s  were resolved w ithou t the  need for fu rth e r  action . A bout th ree  
p e rc e n t of th e  to ta l sam p le  a c tu a lly  lodged a p p lic a tio n s  w ith  the  
T ribuna l. C laim an ts e ither w ithdrew  th e ir app lica tions or failed to tu rn
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up  a t the  hearing. Again one m ay assu m e  from th is  th a t  th e  m a tte r  w as 
resolved beforehand . Finally, of the  o ther cases requ iring  fu rth e r action 
all were settled , a lthough  no t necessarily  in  the  c la im an t's  favour.
To su m m arize  th en , the  m ajo rity  of d isp u te s  h a n d le d  by  the  
E n fo rcem en t an d  C onciliation  B ra n ch e s  w ere resolved  e ith e r d irectly  
th ro u g h  conciliation or as a re su lt of the  th re a t of form al action.
The conciliation stra tegy  can  therefore be seen  to w ork. It is no t 
th ro u g h  th e  em ploym ent of d irec t legal pow er b u t  ra th e r  th ro u g h  the  
su g g estio n  of power and  au th o rity  th a t  concilia tion  officers achieve the  
n e c e ssa ry  cooperation . The role of th e  law  in  th is  exercise  is a s  a 
b ack g ro u n d  resou rce . It m ay be d raw n u p o n  by concilia to rs ye t need 
n o t be . The m om en t, n a tu re  a n d  e x te n t of i ts  d ep lo y m en t a re  
d e te rm in ed  essen tia lly  by th e  officers them selves. As a  reso u rce  the  
law  is therefore highly adaptive a s  th is  in spec to r's  com m ent illu stra tes:
The R esiden tia l Tenancies Act is there and  can be u sed  by  
[anyone] fo r  w ha t they w a n t.. .  Every com plaint is different.
E very situation  is different. It j u s t  m ay  be very difficult to 
app ly  the A ct to tha t situation. So you 've  got to ge t around  
it. You've got to work out other alternatives.
The Tribunal and  Arbitration: "The B uck S tops Here."
D ispu tes no t resolved elsew here - e ith e r form ally or inform ally - 
a re  referred  to the  T ribunal. The bu lk  of the  d isp u te s  han d led  by the  
T rib u n a l are  those  deem ed trea tab le  only by a rb itra tio n  and  therefore 
p roceed  d irec tly  to it. T hese a re  eviction c a se s  a n d  co m p en sa tio n  
cases. Only ab o u t 3 percen t of cases are  referred to the  T ribunal by the 
concilia tion  sections.
The a rb itra tio n  stage involves yet a n o th e r se t of acto rs, the  m ost 
im p o rta n t be ing  the  Referees. W hereas m o st d isp u te s  d ea lt w ith  by 
concilia tion  are ten an t-in itia ted , the v a st m ajority  of those  lodged w ith 
the  T rib u n a l are  lan d lo rd -in itia ted  and  it is m ain ly  w ith  land lo rd s or, 
m ore p a rticu la rly , real e s ta te  ag en ts  th a t  R eferees deal. Not only are
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te n a n t- in itia te d  case s  few, b u t te n a n t a p p ea ran ces  a re  also in frequent. 
T he T e n a n ts ' U nion W atchdog  S u r v e y  found  th a t  in  38  p e rc en t of 
la n d lo rd s ' a p p lic a tio n s  te n a n ts  did n o t a p p ea r. Of all c a se s , b o th  
lan d lo rd - an d  te n a n t- in itia te d , te n a n ts  ap p ea red  only fifty p e rcen t of 
th e  tim e (1983, p. 3).
A lth o u g h  R eferees have  g re a te r  d ire c t lega l pow er th a n  
co n cilia to rs , th ey  have far less room  for m aneouv re . T h u s  Table 3, 
w hich  is b a sed  on a  review of the  1985 T rib u n a l files, show s th a t  in 
m any  in s ta n c e s  th e  outcom e of d isp u te s  is a lready  de term ined  by the  
tim e they  reach  the  T ribunal. Forty-five p e rcen t of cases w ere resolved 
prior  to th e  h e a r in g  re su ltin g  in c la im s be ing  e ith e r  w ith d raw n  or 
d is m is s e d . O f th e  re m a in d e r  tw o  — th i r d s  of th e  c a se s  w ere 
u n c o n te s ted . To u se  the  exam ple of p o ssessio n  cases 51 p e rcen t were 
se ttled  before  th e  h earin g . T e n a n ts  h a d  e ith e r  m oved or pa id  th e ir 
re n ta l a rre a rs  (m ost p o ssessio n  c a se s  re la te  to re n ta l a rrea rs). Bond 
cases  a re  generally  less rou tine . O nly 3 p e rcen t of the  cases  reviewed 
w ere w ith d ra w n . Of th e  rem a in d e r , a b o u t h a lf  w ere c o n te s ted . 
N onetheless, in  m ost a rb itra tio n  cases  se ttlem en ts  have effectively been 
de te rm ined  f o r  th e  Referee by the  tim e they  reach  the  T ribunal.
Table 3: T reatm ent of Com plaints lodged w ith th e  T enancies Tribunal
(Percentage o f Total: n = 198)
Claim  su b s ta n tia te d  an d  problem  se ttled  39 .9
Claim n o t su b s ta n tia te d  1.5
Problem  solved befo rehand  a n d /o r  case  w ithd raw n  45 .4
Case adj ourned  13.1
TOTAL 9 9 .9 * 
Source: Residential Tenancies Tribunal Files, 1985
* Does not sum  due to rounding
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In o ther cases, a  final a ttem p t a t concilia tion is u su a lly  m ade by 
th e  Referee. Indeed, Referees are  requ ired  by Section 25 of the  Act to 
encourage the  pa rties  to settle  the  d ispu te  them selves. T h u s con tested  
cases typically begin w ith the  d isp u ta n ts  being given a  chance  to reach  a 
s e t tle m e n t. T he R eferee will leave th e  h e a r in g  room  to allow  
d is p u ta n ts  to n eg o tia te  b e tw een  th em se lv e s . D is p u ta n ts  rare ly , 
however, avail them selves of th is  opportun ity . The Referee's nex t move 
is to try  to negotiate a se ttlem en t on behalf of the  d isp u ta n ts . T hat is, 
negotiations tend to be one-way, ra th e r  th a n  three-w ay, a s  is u su a lly  the 
case  w ith conciliation. An exam ple w as given by a form er Referee:
Tou had to assume [with possession cases] that, being 
tenants in the private rental market, the owner was entitled 
to be paid. The only practical thing to do was sort 
something out... between them. I'd give the owner the 
inducement that if he was prepared to let some of the rent 
go, then the tenant might be prepared to get out. That way 
he gets what he wants and the tenant is relieved of his 
burden of paying the money so that he can save some money 
for the next place.... Most of the owners are prepared to let 
the rent go because they know that they're not going to get 
it anyway. All they really want is possession so that they can 
get someone in to pay the rent. A lot of those cases, as far 
as I was concerned - probably the other [Referees] too - 
were simply a matter of bargaining and telling the owner if 
he didn't smarten himself up and wasn't reasonable he 
could well find that he had the tenant for six months. 
Whereas otherwise, if he was prepared to be sensible, I'd 
ju st leave him three months or two months. It was like 
bashing their heads together. What else could you do? 
Really that's what you do in most legal disputes. It's a 
matter of bringing people together and sorting out the best 
result you can. It seemed to me that was the best way of 
going about those particular cases.
A n o th e r com m only  em ployed  ta c tic  is w h a t c a n  b e s t  be 
described  as a  "one m ore chance" tactic. It also gives the  p arties  a final 
c h an ce  to reach  an  am icab le  se ttlem e n t. T h is  p a r t ic u la r  tac tic  is 
frequen tly  u sed  in possessio n  cases. If, for exam ple, th e  te n a n t is in 
a rre a rs  of re n t a  case m ay be ad jou rned  to allow the  te n a n t to m ake up  
th e  a rre a rs . The te n a n t  is there fo re  given a  seco n d  ch an ce . The 
landlord , on the  o ther h an d , is g ran ted  leave to apply  for an  im m ediate
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re h e a rin g  if the  te n a n t  does n o t m ake p ay m en t. T h is s tra teg y  h a s  
proved to be a  fairly effective one. T he sam p le  of a rb itra tio n  files 
reveals th a t  13 percen t of cases were ad jo u rn ed  in 1985. An analysis of 
th ese  cases show s th a t in 56 p e rcen t of them  th e  stra tegy  succeeded  in 
encourag ing  the te n a n t to m ake up  the  a rre a rs .
D ispute trea tm en t does n o t necessarily  end  here  though . Reviews 
of d e te rm in a tio n s  do occur. A lan d lo rd  or te n a n t  m ay, for exam ple, 
re q u e s t a review if s /h e  w as u n ab le  to a tte n d  the  hearing . A review is 
n o t, how ever, g ran ted  for th e  p u rp o se  of p re se n tin g  new  evidence. 
D eterm inations m ay also be challenged on p o in ts  of law  a t the  Suprem e 
C ourt. There have only been a few su c h  challenges.
Prosecution: "A Hand in Glove Exercise."
A nother possibility  is p ro secu tio n  w h ich  re p re se n ts  th e  fallback 
position  for concilia to rs an d  Referees. C ases  referred  to P rosecu tion  
a re  th o se  w here  T rib u n a l d e c is io n s  a re  n o t a d h e re d  to or w here 
land lo rds or te n a n ts  are found to be in b reach  of the  Act.
M ost c o m p la in ts  a re  lodged by te n a n ts  a n d  m an y  have the  
sp o n so rsh ip  of the T enan ts ' Union. For exam ple, in 1985, eleven of the 
31 ten a n cy  cases  investigated  by the  M in istry  w ere sp o n so red  by the  
T en a n ts ' U nion. M ost com plain ts  are  lodged ag a in s t lan d lo rd s  and  a 
few a g a in s t real e s ta te  agen ts. Since a g en ts  a re  often  n o t liable for 
b reach es  u n d e r the  T enancies Act (only the  land lo rd s even th o u g h  they 
m ay be ig n o ran t of th e  b reach ), few have  b een  p ro se cu te d . Som e 
com plain ts have been  lodged ag a in st te n a n ts . None have, to date , been 
p ro secu ted .
In 1985 only th ree  of the  31 people investigated  by the  B ranch  
for b reach es  of the  T enancies Act were p ro secu ted . In the  six  years of 
th e  o p e ra tio n  of the  T en an c ies  Act u n til  J u n e  1987, only  th ir te e n  
people have actually  been prosecu ted .
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There are  a  n u m b er of rea so n s  for the  low p rosecu tion  ra te . One 
is the  difficulty in m ounting  a  successfu l case. W itnesses are  often loath  
to give evidence and  the n ecessa ry  do cu m en ta ry  evidence is som etim es 
a lso  difficult to ob ta in . By an d  large th o u g h , m o st b re a c h e s  of th e  
T enancies Act are  too in sign ifican t to ju s tify  p ro secu tion . B reaches of 
the  T enancies Act are  by defin ition  m ed ium  to low priority . M edium  
p rio rity  is given to b re a c h e s  involv ing  "serv ices of m a jo r u se  or 
sign ifican t expenditure", w hich  is h a rd ly  the  case  w ith  m ost tenancies . 
Low p rio rity  is given to u n in te n tio n a l b rea ch e s  w hich  d escrib es m ost 
b rea ch e s  of the  T enancies Act.3 The value  of ten an c ies  p ro secu tio n s is 
e ssen tia lly  in  show ing th a t  "som ething  is being  done." In o th e r w ords 
p ro secu tio n s  tend  to have sym bolic ra th e r  th a n  p rac tica l value. T hus 
pow er is u sed  jud ic iously  and  sparingly . C om pliance is so u g h t th rough  
less d irec t m eans a s  the  following M inistry  policy s ta te m e n t illu stra tes:
The Ministry aims to take the most efficient and effective 
approach to achieve compliance with its legislation. It is 
not, therefore, the policy of the Enforcement Branch that 
every detected breach will automatically lead to 
prosecution. Alternative methods to prosecution have been 
developed which, in many cases, successfully correct trader 
behaviour while allowing more efficient use of resources.... 
Education, advice and warnings to traders are, together 
with prosecution, the key enforcement tools. The cost of 
achieving compliance through such activities is substantially 
less than through prosecution alone.... [The] value [of 
prosecution] lies primarily in the deterrence it provides to 
traders which, it is hoped, will encourage proper... 
practice. In those cases where proper... practice can be 
achieved through advice and pressure from the Ministry 
rather than through prosecution it is often more efficient to 
use them. (M inistry of C on su m er Affairs, 1985a, pp. 11 - 
12 )
The stra tegy  em ployed th en , is a  fam iliar - a lbe it s te rn e r  - one. 
Typically, the  officer d isc u sse s  the  problem  w ith  the  offender. He will 
explain  th a t  s /h e  was in b reach , or potentially  in b reach , of the  Act and 
cau tioned . If the  offender fails to take  heed of the  w arn ing  legal action
3 High priority is given to breaches which have wide and serious repercussions, for 
example, breaches which affect hundreds of people or where a pattern of misconduct 
can be established (Ministry of Consumer Affairs, 1985a, pp. 20 - 22).
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is th rea ten ed . If the  offender rem ains a d a m a n t fu rth e r action  is indeed 
taken . An officer explained:
You establish facts and if you believe, "OK, you could 
technically have been in breach of the legislation.... 
Consider this to be a warning. At this stage we won't 
proceed any further against you".... But sometimes fpeoplej 
have the attitude, "stuff the system, I won't comply with any 
of that because I don’t believe anybody benefits from it." So 
you make them aware of the repercussions. If they persist 
you warn them that they may be prosecuted. Surely anyone 
who is ignorant of the law at that stage will acquaint 
themselves further. If they're not prepared to listen that 
leaves very few  options open to you beyond saying, "Look,
I'm going to prepare a brief and take the prosecution on the 
basis that you are loath to accept any other logical 
conclusion." That's a generalization. In most cases the party 
is so ignorant they consider it a bonus that you've gone out 
and had a chat with them. They'll say, "I'm sorry, I didn't 
know anything about a statement of rights and duties. I 
wouldn't even know what a condition report is."
Conclusion.
T his c h a p te r  h a s  a tte m p te d  to th ro w  ligh t on  how  ten an cy  
d is p u te s  a re  c o n s tru c te d . T he a im  h a s  b e en  to tra c e  th e  in te r ­
re la tio n sh ip  betw een the  various ac to rs  and  th e ir re la tio n sh ip  w ith  the 
law  in th is  process. M any ac to rs were show n to partic ipa te : in addition 
to  la n d lo rd s  an d  te n a n ts  th e re  a re  th e  fo rm al b o d ies  c re a te d  to 
a d m in is te r  the  T enancies Act a s  well a s  rea l e s ta te  ag en ts , the  REIV, 
th e  T e n a n ts ' U nion, an d  o th e r  co m m u n ity  g ro u p s. The T en an cies  
T rib u n a l an d  T en an cies  B u re au  w ere c rea ted  espec ia lly  by  th e  Act. 
O ther o rgan izations includ ing  the  REIV and  the  T en an ts ' U nion were in 
ex is ten ce  p rio r to the  A ct's in tro d u c tio n  b u t  have ch an g ed  since its 
in tro d u c tio n  to becom e essen tia lly  new  acto rs.
These ac to rs  s ta n d  in re la tion  to each  o th e r as ob jects or m ore 
specifica lly  a s  re so u rc e s . T h u s, for exam ple , th e  T e n a n ts ' U nion, 
a lth o u g h  an  acto r in the  ten an c ies  field, is also a  resou rce  for ten a n ts . 
C onversely , th e  T en an ts ' U nion, w hile com m itted  to he lp ing  te n a n ts
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also  u se s  them  to expand the righ ts of te n a n ts  and  to p ress  its  claim s 
for th e  need for fu rth e r  ten an cy  law  reform , for in s tan c e  th ro u g h  te s t 
c ase s  a t  the  T ribunal. Sim ilarly, the  T en an cies  T ribuna l serves on the  
one h a n d  as  a  resou rce  for ac to rs  an d  on th e  o th er is itse lf an  acto r 
w hose  ac tio n s de te rm ine  the  s tra te g ie s  of o th e rs . For the  officers of 
th e  C oncilia tion  and  E nforcem ent sec tio n s of the  M inistry, land lo rd s, 
a g e n ts  an d  te n a n ts  re p re se n t b o th  c lien ts  an d  re so u rc e s  in  getting  
th e ir  w ork done. Actors are  th en  bo th  su b jec ts  and  objects, th a t  is they  
are  b o th  agen ts them selves and  resou rces for o thers.
T enancy  d isp u tes  are them selves ob jects w hich  undergo  c o n stan t 
defin ition  and  redefinition and  co n stru c tio n  an d  reco n stru c tio n  in their 
re so lu tio n . T h u s ten an cy  d isp u te s  are  tre a te d  acco rd ing  to specific 
categories of experience - categories as exp ressed  in the  law. A d ispu te  
is a b s tra c te d  from the  con tingencies of everyday life accordingly. It is 
m oulded  to fit in to  a specific category an d  it is assigned  the  appropria te  
ca tegory  of trea tm en t. N either category n o r s itu a tio n  is en tire ly  fixed. 
C ategories m ay be changed  if the  assigned  tre a tm e n t fails to w ork. In 
th e  p rocess , the  s itu a tio n  too is redefined . In o th er w ords, a  ten an cy  
d isp u te  is socially  m an u fac tu red  and  m an ag ed  to fit a n  o rgan ization 's 
req u irem en ts  based  on the  law  as a backg round  resource.
Conversely, ju s t  a s  d isp u tes  are  tran sfo rm ed  to fit th e  legal view 
of soc ia l rea lity , so is th e  law  a d a p te d  to fit th e  rea lity  of ten an cy  
d isp u te s . T h u s in im plem enting  the  law  its  a d m in is tra to rs  in troduce  
th e  law  as a su b o rd in a te  elem ent in the  tre a tm e n t of d isp u tes . It serves 
a s  a  reso u rce  for concilia tors, Referees an d  enfo rcem en t officers w hich 
can  be d raw n upon  or n o t as the  occasion d em ands. Its u se , m oreover, 
c o n s ta n tly  changes. H ence it is u sed  d ifferen tly  a t d ifferen t levels of 
d isp u te  tre a tm e n t, for d ifferen t types of p rob lem s, a n d  by d ifferen t 
officers. T he law  is therefo re  n o t only  c o n tin g e n t b u t  a lso  h ighly  
a d a p ta b le . In C h a p te r 6 th e  a n a ly sis  is ta k e n  full circle. In the  
p reced in g  c h ap te rs  I have d iscu ssed  the  m ak ing  of th e  T enancies Act 
a n d  its  im p lem en ta tio n . The following c h a p te r  co n s id e rs  the  A ct's 
rem ak ing  in the  light of six years of operation .
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Chapter 6
R em aking th e  T enancies Act
The life o f  the  law  h a s  not b een  logic: it h a s  been
experience. The fe l t  necessities o f  the tim e , the p reva len t 
moral and  political theories, in stitu tions or public policy, 
a vow ed  or unconscious, even  the  prejudices w hich  ju d g e s  
sh a re  w ith  their fe llow -m en  have  a good dea l more to do  
than  the syllog ism  in determ ining the rules by w hich  m en  
shou ld  be governed. (Oliver W endell Holmes, 1963, p. 48)
The T enancies Act h a s  b rough t ab o u t m any  changes. It h a s  served 
to change the  reso u rces available to ac to rs in d isp u te  reso lu tion  and  in 
le ttin g  an d  ren ting . The Act h a s  also served  to c rea te  a new  c a s t of 
a c to rs  in th e  te n a n c ie s  field: it h a s  c re a te d  new  a c to rs , changed
e x is tin g  ones, an d  c a u se d  th e  dem ise  of o th e rs . In th e  p rocess , 
how ever, the Act h a s  itself been  transfo rm ed .
M any a g e n ts  have  c o n tr ib u te d  to th e  p ro c e ss . T he m o st 
im p o r ta n t  a re  th e  T rib u n a l M em bers w h ich  a re  re sp o n s ib le  for 
in te rp re tin g  and  re in te rp re tin g  the  T enancies Act. O ther co n trib u to rs  
inc lude  indiv idual land lo rds and  te n a n ts  who have b ro u g h t cases  and 
specific  p rob lem s before the  T ribunal; the  T en a n ts ' U nion w hich  h as  
en co u rag ed  te s t cases and , together w ith  the  REIV, rea l e s ta te  agen ts 
an d  concilia to rs, a lerted  the T ribunal to prob lem s of in te rp re ta tio n .
Two d ifferent so rts  of changes can  be d iscerned : those  m ade in
resp o n se  to shortcom ings of the  T enancies Act itself an d  those  m ade in 
re sp o n se  to changed  behav iou r am ongst lan d lo rd s and  te n a n ts  - itself, 
th e  p ro d u c t of th e  T enancies Act. T hese  ch an g es  a re  exam ined  in 
g rea te r detail in th is  chap ter.
150
The E volution  o f an Act: Sh ortcom ings o f th e  R esid en tia l T enancies  
Act.
A fairly com m on criticism  of the  R esiden tia l T enancies Act is th a t  
it is too c o m p reh en s iv e . As a fo rm er m em b er of th e  T r ib u n a l 
rem ark ed :
Because [the Act] tried to specify everything, it [failed to] 
deal with a lot of cases. It didn't give adequate powers to 
the Tribunal, or adequate remedy to the parties.... It was 
ju s t extremely difficult to operate under the legislation 
because it was so particular.
P rob lem s becam e ev iden t soon  a fte r  th e  T rib u n a l com m enced  
opera tion , a s  the  following com m ent by a n  ex-Referee suggests:
At the beginning when the Act was first applied by the 
Tribunal, most of the Tribunal members seemed to be 
pretty strict by way of eviction orders. It appeared there 
was a great deal o f complaint by the tenants' 
representatives and generally, by the community. The 
Tribunal was virtually set up to help tenants, it was in fact 
evicting them. Eighty percent of the orders during any 
one week were evictions, most o f them were not only 
eviction proceedings, but actual eviction orders.
W ithin  th e  firs t few m o n th s  of th e  T r ib u n a l's  o p e ra tio n  the  
T enancies Act w as stric tly  adhered  to. Its rigidity w as am eliorated  only 
by techn ica l m eans, for in stance , if an  app lica tion  form  h ad  n o t been  
filled in  properly  or if notice w as incorrectly  served the  case  w ould be 
d ism issed .
O th e r m ea n s  w ere g rad u a lly  developed to deal w ith  th e  Act's 
perceived inflexibility. The m ost sign ifican t of th ese  w as the  u se  of the  
A ct's h a rd sh ip  c lause  (Section 7 (1)). T h is p a rticu la r  c lau se  allows the  
T rib u n a l to se t aside the in tended  opera tion  of the  provisions of the Act 
in  favour of a landlord  or ten an t, th a t is in a case  of "severe hardsh ip ."  
T he firs t h a rd sh ip  case  w as no t h ea rd  u n til April, 1982, six  m o n th s  
a f te r  th e  T rib u n a l com m enced  o p e ra tio n . T he c a se  (O ttaw ay  v 
Kimpton, 1982, RTTR 82243) w as a  fairly s tra ig h t-fo rw ard  one. The 
te n a n t  so u g h t su ccessfu lly  to red u ce  th e  te rm s of th e  lease  on the
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g ro u n d s of h a rd sh ip . While not significant in itself, the  case led the way 
for o th e r  h a rd sh ip  cases. The app lica tion  of th e  h a rd sh ip  provision 
b ecam e m ore an d  m ore w idesp read . It w as u se d  in  all m a n n e r  of 
d isp u te , from  lease  b reak in g  to ev ictions and  b ond  d isp u te s . As a  
fo rm er Referee explained:
Once it came to the point where it was clear in our minds 
that we had this discretionary power, it seemed to open 
up a lot more matters for Members to take into 
consideration. Like [tenants'] living conditions, their 
wages, all sorts of things that are relevant to whether, for 
example, an eviction order should be made.... It seemed 
proper, if the spirit of the Act was going to be properly 
pursued, that these social matters ought to be taken into 
account.
A good exam ple of the  way in w hich the  h a rd sh ip  c lause  h a s  been 
u se d  to m odify the  T enancies Act is in the  case  of Salisbury v Landau 
(1984, RTTR 838995 , per Redfern). Briefly, th e  land lo rd  w as seeking 
to evict h is te n a n t of six m on ths for no specified reaso n . The ten an t, in 
tu rn , so u g h t to have th e  notice invalida ted  on th e  b a s is  th a t  it w as 
vindictive. She m ain ta ined  th a t the notice w as "unfair an d  u n ju s t  and  
[wasj in  re ta lia tio n  for hav ing  served no tice  to ca rry  o u t rep a irs  and  
o rgan iz ing  four o th e r te n a n ts  to do likew ise" (at p. 2). She  fu r th e r  
a rgued  th a t  if the  order for possession  were g ran ted  it w ould cause  h er 
severe  h a rd sh ip . She m ain ta in ed  it w ould be socially  d isru p tiv e  and  
possib ly  m edically harm fu l since she w as undergo ing  m edical trea tm en t 
a n d  h ad  b een  advised  a g a in s t m oving by h e r  doc to r. T he Referee 
co n cu rred , finding th a t  the  te n a n t
has found in the premises a satisfactory residence in 
which she can enjoy herself following her previous family 
difficulty and that, in addition, she has found in some of 
her neighbours a community o f friends which obviously 
gives her support and assistance. To deprive her of this 
would be to her a hardship of severe nature and, 
furthermore, it would, in my view, be a hardship which is 
anything but fanciful or unreasonable for me to entertain.
At times of emotional difficulty and stress an established 
home with established neighbours and friends can be the 
only real haven for many a person and its continued 
availability without fear of deprivation can provide a
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s e c u r ity  a n d  s tr e n g th  o fte n  v ita l a n d  in d e e d  life  
supporting, (at p. 14)
T he  land lo rd , for h is  p a rt, m a in ta in ed  th a t  he  w as w ith in  h is 
r ig h ts  to  evict the  te n a n t. As far as he w as concerned  q u estio n s  of 
fa irn e ss  and  ju s tic e  w ere irrelevan t. He n o n e th e le ss  held  th a t  he  had  
ac ted  b o th  fairly and  ju s t ly  and  th a t  the  case  w as n o t one of severe 
h a rd sh ip .
T he  Referee, how ever, w as n o t sw ayed by h is  a rg u m e n t. He 
d e te rm in e d  th a t  it w as n o t ev iden t th a t  th e  lan d lo rd  w ould  in c u r 
f in an c ia l or any  o th er h a rd sh ip  if th e  o rder for p o sse ss io n  w ere n o t 
g ran te d . The Referee conceded it w ould add to th e  an im osity  th a t  had  
developed betw een the  landlord  and  te n a n t b u t, a s  he also po in ted  out, 
" there  is  no th ing  in the  lan d lo rd -ten an t re la tionsh ip  as it h a s  developed 
over th e  y ears  or b een  provided for in th e  Act w h ich  a s su m e s  or 
re q u ire s  th a t  lan d lo rd s an d  te n a n ts  m a in ta in  good re la tio n s  w ith  one 
an o th er"  (at p. 17). C onsequently , the  Referee found th a t  th e  h a rd sh ip  
in c u r re d  by th e  te n a n t  if sh e  w ere ev ic ted  w ould  ou tw eigh  th e  
la n d lo rd 's  if she  were to rem ain . T he no tice  to v aca te  w as nullified 
accordingly .
O ne of the  m ain  critic ism s of the  T enancies Act by te n a n t activ ists 
is t h a t  it  condones n o -cau se  evictions a n d  h en ce  th e  possib ility  of 
re ta l ia to ry  ev ic tio n s (see p. 14, n . 11). As th e  foregoing  case  
d e m o n s tra te s , th ro u g h  th e  ap p lica tio n  of th e  h a rd s h ip  c la u se  th e  
T rib u n a l M em bers have, to som e degree, b een  ab le  to co rrec t th is  
problem . As the  C hairm an  of the T ribunal explained:
W e've estab lished  a common law  principle, i f  you  like. We 
w on 't allow  notices tha t are v ind ictive  in nature . For 
exam ple, i f  the  tenan t is insisting  on repair rights a n d  he  
su d d en ly  receives a s ix  m onth  notice to vacate, it can be 
construed  a s  being a vind ictive  resp o n se  to the  te n a n t  
insisting  upon rights under the  Act. The A ct is defective  
in tha t respect. It doesn 't properly allow  fo r  tha t de fence  
to a notice. W e've in s titu ted  a com m on law  policy o f  
interpreting the  Act w here w e will sa y  tha t there is a  right 
to declare tha t a notice is vindictive and  o f  no effect. We 
use  our provision under Section 7 o f  the  A ct to do it and
153
generally, our powers under Sections 23 and 24 
[application and power of the Tribunal].
As a result of this policy, the practice of retaliatory evictions has 
largely been outlawed. To quote an extract from the determination of a 
case which addresses this problem (Zajac v Surkis Holdings Pty. Ltd, 
1983, RTTR 825394, per M. Levine):
Whilst the Act gives the landlord a right to issue a notice 
without reason, in any action before it, the Residential 
Tenancies Tribunal has a duty to ensure that the landlord 
is acting bona f i d e  and not solely or substantially in 
response to a tenant's insistence upon tenants' rights 
available pursuant to the Residential Tenancies Act (at p.
2 )
The Act's hardship  clause has therefore allowed the Tribunal 
considerable flexibility in decision-making, as was attested  to by a 
former member of the Tribunal:
The Referees have latched on to the hardship provision as 
an excuse to give themselves more flexibility. When I say 
excuse, I don't intend criticism. I think they need the 
flexibility.... One problem with the Act is that it says, "If 
such and such happens the Referee must do such and 
such." It denies flexibility when really, in dealing with 
human beings in that situation you need flexibility. I'm 
sure that Section 7 is being used more than it was ever 
envisaged that it would be used. But I can't criticize the 
Tribunal for that at all. It's doing justice. It is very 
necessary to avoid producing an unjust result.
Other means have also been devised to increase the flexibility with 
which the Act is administered, particularly with regard to disputes over 
possession. According to a former Referee:
If you look at terminations as the legislation suggests, if you 
look at it in a literal fashion, if the tenant is fourteen days 
in arrears of rent the Tribunal must toss the tenant out.
That would be a fairly grotesque result if it did that 
regardless of all other circumstances. So the Tribunal 
[looked for] ways out of that problem. It will give the 
tenant the benefit of the doubt if it thinks it appropriate to 
do so.
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For example, in cases of rental arrears, where tenants paid the 
arrears prior to the Tribunal hearing, orders for p ossess ion  are not 
granted. Adjournments have proved to be another way around evictions. 
They have, as a former Member of the Tribunal put it, "crept into" 
proceedings:
Adjournments became fairly standard procedure. It 
became a very common thing to try to avoid evicting 
somebody, give them another chance sort of thing. That's 
what adjournment means.... One would adjourn a case to 
see what happened. You’d adjourn it for nine months, 
sometimes less. You also gave the landlord the right to 
renew proceedings if obligations were not met. That was a 
way of solving a problem while giving the landlord some 
control over the tenant during that period of time. By 
giving the tenant the advantage of staying in the property 
you had to give the landlord some protection. That was 
the reason for the adjournment system. That evolved a bit.
The application of the Act has also been extended by the Tribunal 
to include categories of tenants such  as boarders, lodgers, squatters, 
and som e holiday home dwellers, who were not originally intended to 
be included. In the case of DMB Holdings Pty. Ltd. v Spence and 
Spence (1982, RTTR 824766, per M. Levine) the tenants were holiday 
home dwellers, albeit long-term rather than short-term residents. The 
landlord was seeking to evict them, hence the dispute. Tenants in this 
type of situation are technically neither included under nor excluded  
from the protection of the Act. The Referee chose, in this particular 
in stan ce, to give the ten an ts the benefit of the doubt. In h is 
determination he argued:
The landlord clearly is using the premises to obtain the 
maximum occupancy and cannot use tenants' needs for a 
roof over their heads to improve his position. He must 
make the choice as to whether he is looking to the short­
term holiday market or to tenants of residential premises.
Even though the tenants clearly knew the limits of the 
period of occupancy, they must have the protection of the 
Act to ensure that in a market where rental 
accommodation is difficult to find, landlords do not take 
advantage of tenants' difficulties, (at p. 1)
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The app lica tion  for possession  w as d ism issed  accordingly and  the  
lan d lo rd  in s tru c ted  to abide by the  prov isions of th e  T enancies Act in 
th e  fu tu re . The Referee added , how ever, th a t  h a d  th e  te n a n ts  b een  
itin e ra n t he would have found in favour of the  landlord .
B oarders and  lodgers enjoy a sim ilarly  am biguous s ta tu s  u n d e r the 
T en an c ies  Act. The first case  to be p u t  to th e  te s t  w as C h u rch ill v  
F itzro y  C ollingw ood A cco m m o d a tio n  C en tre  C o o p era tive  L im ited  
(FCACCL) (1983, RTTR 832767 , p e r G. Levine) w hich  w as b ro u g h t to 
th e  T ribuna l by the  T en an ts ' Union. The ap p lican t w as a  re s id en t of a 
b o a rd in g  h o u se  owned by the  D au g h ters  of C harity  b u t  leased  to the  
M inistry  of H ousing and  m anaged by the  FCACCL. The te n a n t occupied 
one of the  h u n d red  room s in the house . Use of th is  room  w as exclusive 
a lth o u g h  b a th ro o m  an d  k itch en  facilities w ere sh a red . T here  w as no 
w ritte n  te n a n c y  ag reem en t. The lan d lo rd  w as seek in g  to  evict the  
te n a n t who, in tu rn , challenged the  notice on the  b a s is  th a t  it did no t 
com ply w ith  the  provisions of the  T enancies Act.
T his p a rticu la r  case raised  two issu es . The first w as w h e th er the 
a p p lic a n t w as su b je c t to th e  p rov isions of th e  T en an c ies  Act. The 
second w as w he ther there  w as a ten an cy  agreem ent. On the  first point 
the  Referee no ted  th a t  the  Act does n o t apply  to ag reem en ts w here the  
ren ted  p rem ises are  in a "hotel, m otel, hoste l, ed u ca tio n a l in stitu tio n , 
or like in stitu tio n ."  B ecause guest an d  board ing  h o u se s  a re  n o t w ithin  
th is  category he reasoned  th a t they  m u st, by default, be su b jec t to the 
provisions of the  T enancies Act.
O n th e  second  p o in t the  R eferee m a in ta in e d  th a t  a  ten a n cy  
agreem ent is "an agreem ent.... u n d e r w hich a person  le ts  p rem ises as a 
residence." The ten a n t, in the  Referee's opinion, a lth o u g h  ren tin g  only 
a room , u sed  th e  room  as a residence . He w as therefo re  deem ed to 
have a  tenancy  agreem ent.
The Referee reasoned  th a t u n d e r the  c ircu m stan ces  the  app lican t 
cam e w ith in  the  p ro tec tion  of the  T enancies Act. T h u s  th e  notice  to 
qu it w as p ronounced  void in accordance w ith the  T enancies Act.
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T his case  w as sign ifican t b u t  n o t p reced en t-se ttin g . Indeed, the  
T rib u n a l is n o t bound  by p receden ts. It is d irec ted  by policies w hich 
have  b een  b a sed  on d e te rm in a tio n s  b u t  th e re  a re  no  p rec ed e n ts  as 
su c h . R ather, each  case is judged  on its  own m erits  and  according  to 
th e  d isc re tio n  of th e  p a r tic u la r  Referee. So it is w ith  b o a rd e rs  and  
lodgers a s  w as m ade clear a t a  su b seq u e n t hearing  (Starpoli v Cappeleri, 
1983, RTTR 835623 , per D im tscheff):
It is o b served  th a t the... p rovisions o f  th e  R es id e n tia l  
T en a n c ies  A ct are inappropriate  fo r  en suring  the  proper  
a n d  harm onious a n d  continuing  re la tionsh ip  o f  te n a n ts  
a n d /o r  boarders , agen ts a n d  landlords in p rem ises w hich  
w ould  more properly be c la ssed  as ap a rtm en t h o u ses or 
lodging houses. It will be necessary  in determ ining sim ilar 
cla im s, to consider carefu lly  the  ex ten t to w h ich  stric ter  
a d h eren ce  to the  provisions o f  the  R es id en tia l Tenancies  
A ct relating to breach and  notice and  the  requirem ents to 
observe  "rules o f  the  house" will be  required. In o ther  
w ords, th e  d is c r e t io n a r y , r e s id u a l  a n d  s u p p le m e n ta r y  
p o w e r s  o f  th e  T ribu n a l w ill  h ave  to  be  c o n s id e re d  in  th e  
f a c t u a l  c ir c u m s ta n c e s  o f  e a c h  c a se ,  (at p. 1 ) (em phasis 
added )
For th e  m ost part, however, lodgers an d  b o a rd e rs  have tended  to 
be  trea ted  a s  residen tia l ten a n ts  by the  T ribunal.
T h ro u g h  th e  T rib u n a l a degree  of p ro te c tio n  h a s  a lso  b een  
conferred  on sq u a tte rs . In W illiam s v Director o f  H ousing  (1984, RTTR 
836731 , per Bell), a  case  sponso red  by the  T en an ts ' U nion, a  sq u a tte r  
w as  seek in g  to e n te r  in to  a te n a n c y  a g re e m e n t w ith  th e  H ousing  
C om m ission  in  one of w hose h o u ses  she  w as living. The te n a n t w as a  
sing le  m o th e r  who, acco rd in g  to th e  R eferee, w as "in d ire  need  of 
housing ."  S he  h ad  been  occupying the  h o u se  for n ine  m o n th s  having  
ta k e n  p o sse ss io n  a fte r it h ad  b een  v a c a n t for two m o n th s  aw aiting  
re p a irs . S he  h ad  app lied  for pub lic  h o u s in g  b u t h a d  so far been  
unsuccessfu l.
T he H ousing  C om m ission  w as seek in g  to rem ove h e r  on the  
g ro u n d s  th a t  sh e  w as "occupying the  p re m ise s  w ith o u t license  or 
consen t."  It fu r th e r  argued  th a t  she  w as guilty  of q u eu e  ju m p in g  and
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th erefo re  depriving o th er H ousing  C om m ission  ap p lica n ts  of housing . 
U nder the  T enancies Act the  T rib u n a l m ay in ce rta in  c irc u m sta n ce s  
o rder a  landlord  into an  agreem ent ag a in st h is /h e r  will. T his can  occur 
if th e  p rem ises are  the  te n a n t’s p rincipal p lace of residence  an d  if, for 
exam ple, an  o rder for possession  h a s  been  m ade a g a in st the  te n a n t or 
w here  a  su b - te n a n t c o n tin u es  in res id en ce  a fte r th e  v aca tio n  of th e  
h ead  te n a n t. In th is  p a rticu la r case  the  Referee found  th a t  the  ten a n t, 
a lth o u g h  a sq u a tte r , w as in th e  sam e position , an d  w ith  th e  sam e 
en title m e n ts  a s  an  overholding te n a n t. H ence, in h is finding  she  w as 
en titled  to seek  to rem ain  in  the  p rem ises.
B oth th e  te n a n t  an d  th e  lan d lo rd  b a sed  th e ir  a rg u m e n ts  on 
h a rd sh ip . The te n a n t argued  she  w ould suffer severe h a rd sh ip  if she  
w ere forced to leave. Likewise the  land lord  argued  h is h a rd sh ip  would 
be "the h a rd sh ip  of th o u sa n d s  of people on the  w aiting lis t for housing  
generally  and  the  170 people w ith  h igher priority  th a n  [the applicant]... 
in  particu lar"  (at p. 3).
In w e ig h in g  u p  re sp e c tiv e  h a rd s h ip s  th e  R eferee  deem ed  
p e rso n a l h a rd sh ip  as th e  decisive factor. As in  th is  case  th e  land lord  
did n o t su ffer any, the  b a lan ce  of h a rd sh ip  w as felt to lie w ith  the  
tenan t:
In the  d ire  c ircu m sta n ces [of th e  tenan t] sh e  took up  
p o ssess io n  o f  the p rem ises a fier they  had  been  vacant fo r  
som e time w hilst aw aiting m aintenance.... W here the  need  
fo r  public housing is great it has to be expected  tha t som e  
o f  those in need will be fo rced  to m ove into public housing  
tha t has been vacant excessively  long, and  it will be hard in 
such  a ca se  to estab lish  tha t the  adm in istra tive  d isruption  
ca u sed  to the listing and  priority s y s te m  by su ch  an  act is 
so  grea t tha t an order [to rem ain in the prem ises] should  
not be m ade, (at p. 5)
The te n a n t w as allowed to rem ain  in the  p rem ises an d  requ ired  to 
pay  re n ta l a rre a rs  for the  period d u rin g  w hich  sh e  h ad  been  residen t. 
The M inistry  of H ousing w as ordered  to e n te r in to  a  ten an cy  agreem ent 
w ith  th e  te n a n t an d  to m ake the  ag reem en t the  sam e as  for any  o ther 
public  ten an t.
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The d isc re tio n ary  pow ers of the  T rib u n a l have therefo re  evolved 
considerab ly  over the  years. Indeed, p e rh a p s  far m ore th a n  w as ever 
an tic ip a ted  as a  form er Referee suggests:
There se em  to be a lot of... applications o f  the  A ct tha t 
w eren 't w ritten  into the Act. B eca u se  the  A ct w a s  pre tty  
broad a n d  p re tty  b lun t there  d eve lo p ed  th e se  practices  
w ith in  the  Tribunal w hich  m ade  it more fle x ib le ... T hat 
w ouldn't be so i f  the law had  been applied strictly.... I f  you  
could show , fo r  exam ple, tha t it w ould  p lace hardsh ip  on 
th e  ten a n t to have to vacate even  though the A ct a llow ed  
th e  ow ner to give them  [notice], you  could virtually w a lk  
over the Act and  let the tenan t s ta y  there.
T here  are , of cou rse , lim its to the  d isc re tio n a ry  pow ers of the  
T ribuna l. C ases m ay be taken  to the S uprem e C ourt if it is felt th a t  the 
T ribuna l h a s  exceeded its  power, or indeed, over any  po in ts  of law  th a t 
have a rise n  d u rin g  a  T ribuna l hearing . In fact very few case s  have. 
M oreover th e  T ribunal, a lthough  open to the  public , is rare ly  a tten d ed  
by people no t involved in a  p a rticu la r case; indeed, very often even they 
do n o t a ttend . So, unlike o ther C ourts, the  T ribunal does no t tend  to be 
u n d e r  public scru tiny .
"Humanizing" the Tenancies Act.
The foregoing d iscussion  ra ises  a  n u m b er of im p o rtan t questions. 
F irstly , w hy h a s  the  T en an c ies  Act evolved? Secondly , w hy h a s  it 
evolved in the p a rticu la r way it h as?
The answ er to the  first qu estio n  re la te s  to the  w ay in w hich  the  
T enancies Act w as conceptualized. As w as suggested  in C hap te r 2, laws 
re p re se n t  a b s tra c tio n s  of real re la tio n sh ip s , even ts a n d  p h en o m en a . 
H ence, a tte m p ts  to reap p ly  the  a b s tr a c t  re la tio n sh ip , even t or 
p h e n o m e n o n  to th e  rea l life one a re  n o t a lw ays su c c e ss fu l. As 
com prehensive  a s  the  R esidential T enancies Act is, it c a n n o t deal w ith 
all types of re la tio n sh ip s and  prob lem s betw een land lo rd s an d  ten a n ts . 
T he ta s k  of s to p p in g  th e  g ap s  h a s  b e e n  left to th e  in d iv id u a ls  
a d m in is te r in g  th e  Act. In o th e r w ords, it w as im pera tive  th a t  the
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T enancies Act, a s  all laws m ust, evolve in  its  app lication . As a  form er 
m em ber of the T ribunal explained:
The m ain problem  w a s tha t the law  ju s t  w a sn 't there. The  
law  itse lf w a s not as it should  be and  there needed  to be 
changes m ade in order to advance it.... W e w ere practical 
peo p le ... a n d  our prim e concern  w a s  to m a k e  the  
legislation w ork as effectively as possib le ... W e w a n ted  to 
m a k e  th e  leg is la tio n  w ork  m ore e ffe c tiv e ly  w ith o u t  
inventing the law. We really interpreted our ta sk  a s  being  
to m a ke  the  leg isla tion  w ork  according  to its  sp irit.
B ec a u se  w e  a d o p ted  th a t very se n s ib le  a n d  practica l 
a ttitu d e  to our ta sk  it d id  work.... A n d  the  problem s w ith  
in terpreta tion  w ere not a n yw h ere  near a s  g rea t as they  
might have been.
C hanges were certain ly  no t im m ediate . For the  first few m o n th s 
of the  T rib u n a l's  operation  Referees did n o t ven tu re  very far beyond the 
lite ra l in te rp re ta tio n  of the  T en an c ies  Act. G rad u a lly , how ever, as 
R eferees began  to "feel th e ir way" and  a s  p a rtic u la r  types of problem s 
b eg an  to  be b ro u g h t forw ard by organ izations like the  T en an ts ' Union, 
changes began to be m ade.
The answ er to the  second question  can  be found by exam ining the 
n a tu re  of the  Referees' w ork. The rea lity  to w hich  T rib u n a l M em bers 
a re  a d ap tin g  the  legal one is th e ir  reality . T h is rea lity  is necessarily  a 
s tru c tu re d  one. The w ay th e ir w ork is organized re su lts  in res tric ted  
ex p o su re  to p rob lem s and  to lan d lo rd s  an d  te n a n ts . C onsequen tly  
R eferees a re  o r ie n ta te d  in a p a r t ic u la r  w ay. T hey  have  specific 
p e rcep tio n s an d  experiences of lan d lo rd -te n an t re la tions. T heir views, 
how ever b iased  they  m ay be, su b seq u en tly  influence th e ir reapp lication  
of the  law.
As w as ind ica ted  in  the  p rev ious c h ap te r , th e  v a s t m ajo rity  of 
c ase s  h an d led  by the  T ribunal are  rou tine . Only ab o u t one-fifth of the 
c a se s  reviewed w ere con tested . Of th e  co n tested  cases  70 p e rcen t of 
c la im s were a g a in s t te n a n ts  and  44 p e rcen t of d isp u tes  concerned  the 
p o sse ss io n  of p rem ises . The m ajo rity  of te n a n ts  involved in  th ese  
p a rtic u la r  cases had  low -incom es. O ut of the  cases for w hich d a ta  are 
a v a ila b le  it w as found  th a t  th re e -q u a r te r s  of th e  te n a n ts  w ere
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d isadvan taged  in som e way: for exam ple, unem ployed or sing le-paren ts. 
A ccording to my review of the  T ribunal files, these  cases rep re se n t only 
16 p e rcen t of the  to ta l n u m b er of case s  h an d led  by th e  T rib u n a l and  
w hile they  a re  no t necessarily  rep resen ta tiv e  of ten an cy  d isp u te s  they  
a re  clearly a  significant, if no t the  the m ost significant, factor in  shap ing  
R eferees' p ercep tions of lan d lo rd -te n an t re la tions. T his w as suggested  
in  the  following conversation  w ith a form er Referee:
You're ju st faced with impossible social situations really.
You have the tenant who's out of work. He’s six months 
behind in the rent He can't do anything. You can't ju st let 
it go.... You're in the position of having to make a decision.
Noone else can. You ju st don't feel competent to do it 
because it’s a social problem.... In the end you just have to 
do what you think is best. You can't duck from that.
The evictions were the most difficult. I often wondered 
what happened in those cases. You make all these orders, 
and a lot are made without the tenant being there, in 
which case you're virtually obliged to make the order... I 
often wondered what happened, there weren't many cases 
that you actually heard about subsequently.
It is th e se  types of im p ress io n s  w hich  a p p e a r to have h ad  the  
g re a te s t in p u t in the  rew orking of the  T enancies Act. T h u s the  Act, or 
ra th e r  its  app lication , is being m ade to su it the  needs of the  T ribunal. 
It is being  m ade to su it the  ta sk  of d isp u te -reso lu tio n  betw een landlord  
an d  te n a n t th ro u g h  the  d iscre tionary  pow ers of T ribuna l M em bers and  
acco rd ing  to th e ir  defin itions of the  problem . Indeed, th e ir  pow er of 
d isc re tio n  is regarded  as e sse n tia l to the  sm o o th -ru n n in g  of w h a t is 
o therw ise  considered  an  unyield ing  an d  som etim es in ap p ro p ria te  piece 
of legislation. To quote a form er Referee:
Tribunal members need to have a fair amount of discretion 
in order to exercise the legislation humanely and sensibly....
[Decisions] are subjective and you can't escape the 
subjectivity of it.... What we tried to do was to interpret the 
law fairly in the interests of making it work effectively. And 
that's what I personally tried to do, not achieve a result for 
landlords or tenants - which you can't do notwithstanding 
your political position on the issue. In your capacity as a 
Referee you have to have regard to the law as it is. The Act 
is the text but sometimes a literal interpretation doesn't
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give you  the  a n sw e r  and  you're p u t into the  position  o f  
having to provide an  answ er, o therw ise  the  d isp u te  does  
not ge t resolved. So w h a t you  h ave  to do, a n d  w h a t  
everybody  expects you  to do, is to interpret it as fa ir ly  as  
you can betw een  the parties in order to m ake  the  law  work  
and to get the d ispu te  resolved.
The u p s h o t is th a t  th e  T rib u n a l h a s  evolved in to  a  te n a n t-  
sym pathetic , if no t p ro -tenan t, forum . C ertain ly  the  T ribuna l is utilized 
m ore by land lo rds th a n  ten a n ts . However, if one looks a t  the  outcom e 
of c a se s  one finds th a t  d e te rm in a tio n s  a re  m ore likely to  be in  the  
te n a n t’s th a n  in the  land lo rd 's favour. Table 1, w hich  is b ased  on my 
review of T ribunal files, ind icates th a t  abou t ha lf of the  claim s lodged by 
te n a n ts  w ere su b s ta n tia te d  com pared  to one th ird  of th o se  lodged by 
lan d lo rd s. D ecisions in con tested  case s  favoured  te n a n ts  even m ore. 
Table 2 show s th a t  decisions were twice as likely to be in th e  te n a n t's  
a s  th e  la n d lo rd 's  favour. E ven la n d lo rd - in it ia te d  a c tio n s , w h ich  
rep re se n t the  m ajority, were m ore likely to be dete rm ined  in  the  favour 
of te n a n ts . A ll te n a n t in itia ted  ac tio n s w ere su c ce ss fu l. Som e were 
o u trig h t victories for te n a n ts  and  som e were com prom ises, for exam ple 
an  eviction case m ight have been  ad jou rned  to give the  te n a n t a second 
chance  to rem edy the  b reach .
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Table 1: O utcom e of Tribunal Applications. (% of total: n = 198)
T en a n t a s  C la im ant Landlord  as C la im an t
C laim  su b s ta n tia te d 47.6 3 5 .0
P rob lem  solved b efo rehand 9.5 2.8
S o lu tion  nego tia ted 4.8 3 .4
C ase  ad jo u rn ed 4.8 14.1
C ase  w ith d ra w n /d ism isse d 33.3 * 4 2 .9
C laim  n o t su b s ta n tia te d 0.0 1.7
TOTAL 100.0 99 .9*
Source: R esidential T enancies T ribunal Hies, 1985 
* Does not su m  due  to round ing
Table 2: Outcome of C ontested Cases. (% of total: n = 42)
T en an t a s  C la im ant Landlord as C la im an t
C laim  su b sta n tia te d 80.0 4 3 .7
S o lu tion  nego tia ted 10.0 18.7
C ase  ad jou rned 10.0 2 1 .9
C ase w ith d raw n /d ism issed 0.0 9 .4
C laim  no t su b s ta n tia te d 0.0 6.2
TOTAL 100.0 100.0
Source: Residential T enancies T ribunal files, 1985
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T he p o in t to em erge from  th e s e  f in d in g s  is th a t  T rib u n a l 
M em bers show  considerab ly  m ore len iency  tow ards te n a n ts  th a n  they  
are  requ ired  to. Unlike ord inary  judges Referees m ay "go behind" cases 
a n d  q u estio n  d isp u ta n ts  them selves. R eferees a re  n o t requ ired  to do 
th is  u n d e r  the  T enancies Act b u t  m an y  do. T hus, to quo te  a n  ex- 
R eferee:
In the defended cases... I think every one of my colleagues 
would bend over backwards to produce a good result for 
the tenant. Not an unjust one. You always had to balance 
the rights. It came to the stage where if the tenant wasn't 
making any realistic attempt to pay their arrears in rent 
then you’d have to say to the tenant, "You've had your 
chance, too bad. You've got to go." But we tended to bend 
over backwards to avoid evicting people.
In o th e r  w ords it w as in  th e  R eferees ' ju d g e m e n t th a t  th e  
T e n a n c ie s  Act w as too rigid in  its  lite ra l in te rp re ta t io n  to  deal 
a d e q u a te ly  w ith  th e  com plex ities a n d  v a r ia tio n s  of th e  d isp u te s  
e n c o u n te re d . The R eferees th e re fo re  reinterpreted  it. They have 
e ssen tia lly  given the  Act a new  m ean ing  a p p ro p ria te  to th e  p rob lem s 
they en co u n te r in the  day-to-day ru nn ing  of the  T ribunal and  justified  in 
te rm s of the sp irit of the  Act. As a  form er Referee noted:
The Act can’t provide [just solutions to tenancy problems].
The Tribunal can, although the Act sets up the Tribunal....
[The Act] is a legal means of dealing with a social problem.
It seems a pretty insensitive remedy in some situations....
That's the problem. It's all very well to have the Act. It 
set up all these provisions, but it’s the hard cases that 
don't come within the Act or the Act never thought of that 
have to be dealt with. It's the liibunal that has to do that.
In th is  w ay a n u m b er of the  sho rtcom ings of th e  T enancies Act 
have been  rectified. Indeed som e of the  am en d m en ts  foreshadow ed by 
the  V ictorian  G overnm ent in its recen t bid to reform  the  T enancies Act 
su c h  as  outlaw ing no cause  evictions and  includ ing  b o ard ers  and  lodgers 
u n d e r  th e  p ro tec tio n  of th e  Act (the la t te r  w as o m itted  from  the  
re su ltin g  Bill) have been  s ta n d a rd  T rib u n a l p rac tice  for a  n u m b e r of 
years.
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Keeping Landlords, Agents and Tenants in Line.
The so r ts  of policies d escribed  in th e  foregoing sec tio n  were 
in te n d e d  to a d d re ss  p rob lem s w ith  th e  T en an c ies  Act itself. T hese 
p ro b lem s becam e a p p a re n t sh o rtly  a fte r the  Act w as in tro d u ced  and  
d e a lt  w ith  fairly  soon  a fte rw ard s . T he po lic ies d isc u sse d  in  th e  
following section are add ressed  to problem s th a t  have a risen  as a  re su lt 
of changes in the  behaviour of ten a n ts , land lo rds an d  agen ts w hich have 
re su lte d  from the  Act’s in troduction .
O ne s u c h  policy w as developed in  re sp o n se  to th e  changed  
p ra c tic e s  a m o n g s t lan d lo rd s  an d  rea l e s ta te  a g e n ts  in  re la tio n  to 
ten a n c y  ag reem en ts . U nder the  T enancies Act ag reem en ts  m u s t be in 
th e  form  or effect of the  p rescribed  s ta n d a rd  form. A lthough additional 
te rm s a re  perm itted  they  are  s tric tly  controlled . The Act p ro h ib its  the  
in c lu sio n  of any  term s w hich exclude, re s tric t or modify any  provisions 
of the  Act. Over tim e, however, land lo rds an d  ag en ts  began  to include 
ad d itio n a l te rm s in ag reem en ts  w hich  c o n trad ic ted  th e  p rov isions of 
th e  Act.
T h is is i llu s tra te d  in th e  case  of L a y to n  v K ara jio rg o s a n d  
K arajiorgos  (1982, RTTR 824986 , per M. Levine). The lan d lo rd s  in 
th is  p a rticu la r case alleged th a t the te n a n t w as in b reach  of h e r tenancy  
a g re e m e n t, f irs tly  for keep in g  p e ts , a n d  seco n d ly  for e n te r in g  a 
bungalow  a t the  rea r  of the  p roperty  w hich, they  m ain ta ined , w as never 
in ten d ed  to be p a r t  of the  ren ted  prem ises. T hese two cond itions were 
in c lu d ed  in 21 Special C ond itions w hich  w ere b a sed  on th e  REIV’s 
s tan d ard ized  ex tension  of the  p rescribed  form.
In determ in ing  the  case th e  Referee criticized th ese  cond itions as 
m ak in g  a "m ockery of the  R esidential T enancies Act and  R egulations". 
M any w ere in conflic t w ith  p ro v is io n s  of th e  T e n a n c ie s  Act a n d  
therefore  void. While he acknow ledged th a t  "there are  a reas  of landlord  
a n d  te n a n t re la tio n sh ip s  th a t  m ay n o t be exp ress ly  reg u la ted  by the  
R esiden tia l T enancies Act and  the  p rescribed  ten a n cy  agreem ent" he 
de te rm ined  th a t  any  add itional te rm s m u s t n o t be in conflict w ith  the  
p rov isions of th e  T enancies Act and  each  m u s t  be exp la ined  to the
165
te n a n t and  endorsed  (at p. 2). On a final note, the  Referee found in the 
m a tte r  of the  te n a n t's  pe ts  th a t she be allowed, u n d e r Section 7 of the 
Act, to re ta in  them !
A n o th e r fairly  com m on p ra c tic e  to have  developed  am o n g s t 
lan d lo rd s  and  agen ts is w ha t m ay be described  as  "double-dipping." If, 
for exam ple, a te n a n t h a s  been issued  a two m on th  notice to vacate  b u t 
w ishes to vacate  prior to the  end of the  60 days, s /h e  is still requ ired  to 
give th e  land lo rd  28 days notice. M any te n a n ts  a re  ig n o ran t of th is  
re q u ire m e n t an d  even if they  a re  n o t so m etim es leave p rio r to the  
exp ira tion  of the  28 days notice. W hat w as tend ing  to h ap p en , and  still 
does, w as th a t  lan d lo rd s or agen ts w ere d em and ing  re n t u p  u n til the  
v a c a tin g  d a te , so m etim es even a fte r  o th e r  te n a n ts  h a d  m oved in, 
therefore  tak ing  re n t tw ice  on the  sam e property .
T his problem  w as ad d ressed  in H ughes v Connridge H oldings Pty. 
Ltd  (1983, RTTR 833200 , per G. Levine). The te n a n t h ad  been  issued  a 
six  m o n th  notice  to vacate . O ne m o n th  before th e  exp ira tion  of the  
no tice  the  te n a n t inform ed the  lan d lo rd  th a t  sh e  w as leaving in two 
days' tim e as  she  h ad  found a lterna tive  accom m odation . The landlord , 
for h is  p a rt, a rgued  th a t  he  w as en titled  to 28 days no tice  an d  w as 
therefo re  owed four w eeks ren t in lieu of notice.
The Referee rejected  the  lan d lo rd 's  a rg u m e n t rea so n in g  th a t  the  
land lo rd , by giving the  te n a n t notice to qu it, h a d  effectively te rm ina ted  
th e  te n a n c y  an d  in d ica ted  h is  re q u ire m e n t for p o sse ss io n  any  tim e 
p r io r  to  th e  ex p ira tio n  of th e  no tice . He fo und  th a t  u n d e r  th e  
c irc u m s ta n c e s  the  te n a n t w as n o t req u ired  to give th e  u su a l  28 day 
notice:
The landlord has placed the tenan t in a  position w here sh e  
is fo rced  to f in d  alternative accom m odation. H aving fo u n d  
th a t accom m oda tion  th e  te n a n t h a s  g iven  im m e d ia te  
notice to the  landlord. H aving  p u t th e  te n a n t in the  
position  o f  having  to p a y  rent (and probab ly  a  security  
deposit) fo r  the new  prem ises, the  landlord still requires 
the  ten a n t to p a y  rent a t the  sa m e  tim e fo r  the  p rem ises  
sh e  has been a sk ed  to leave. This cannot be right and  is 
certainly not equitable, (at p. 3)
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T his policy h a s  to a  large ex ten t e rad ica ted  th is  form  of doub le­
d ip p in g  am ong  rea l e s ta te  ag en ts . However, it rem a in s  a  prob lem  
am o n g  in d e p e n d e n t lan d lo rd s . Indeed , th e re  is s till c o n sid e rab le  
con fusion  am ong  lan d lo rd s an d  te n a n ts  a b o u t th e ir  req u ire m e n ts  for 
giving notice.
Policies re la tin g  to lan d lo rd s ' o b lig a tio n s to re p a ir  have  also  
evolved over th e  y e a rs . It w as beco m in g  a p p a re n t  to M in is try  
co n c ilia to rs  an d  R eferees th a t  te n a n ts  w ere a b u s in g  th e  A ct's rep a ir 
p rov isions. Soon after m oving in to  p rem ises te n a n ts  w ould dem and  
im provem ents th ereb y  effectively a ltering  th e  te rm s of th e ir  ag reem ent 
w ith the  landlord . A conciliator elaborated  on th is  problem :
Tenants go into premises knowing fu ll well what they're 
getting and they pay the appropriate rent which is 
negotiated at the start whether it be $100, $80 or $70.
You can't expect that tenant to request the landlord to 
carry out major repairs - most o f those cost up to $5,000 - 
while that landlord's still getting the sam e rent. It’s not 
right for a tenant, a week after she’s been in a fla t - she's 
seen what she's getting for $450 - to serve a notice to 
repair on the landlord fo r  new carpets, repainting  
throughout, new water pipes, fu ll water pressure. - I f  this 
all deteriorates over a period o f 6 - 8 months, OK, I'm not 
talking about that. - If this house had all those things it 
probably wouldn't have gone for $450. It probably ivould 
have gone for $650. You get a market related rent for the 
premises you’re renting.... There's a condition report that 
states what condition the premises is in when the tenancy 
commences. That's what you pay for.
T his p a r tic u la r  prob lem  is a d d re ssed  in th e  case  of B radley  v 
Gazzola (1983, RTTR 837152 , per G. Levine). The te n a n t h a d  been  in 
th e  p rem ise s  for only a  few m o n th s . A ccording  to th e  te n a n t  the  
p rem ises had  a dam p problem  w hich w orsened over the  w in ter causing  
co n sid erab le  dam age to h is  fu rn itu re , c a rp e ts , c lo thes an d  ch ild ren 's  
toys. He h ad  had  n u m ero u s  conversa tions ab o u t the  p roblem  w ith  the 
a g e n ts  b u t  even tually , a fte r six  m o n th s , decided  to leave. He w as 
re leased  from h is tenancy  agreem ent w ithou t in cu rrin g  any  penalty . In 
add ition  the  te n a n t so u g h t $1850  com pensa tion  from  th e  land lo rd  for 
th e  "dam age, inconven ience  a n d  suffering" (inc lud ing  m edical an d
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m oving  costs) w hich , h e  felt, "was a  re s u l t  of th e  p ro p e rty  being  
defective  a n d  [the lan d lo rd 's  failure] to keep  th e  p rem ise s  in  good 
repair" (at p. 2).
T he land lo rd  c laim ed no re sp o n sib ility  for th e  p rob lem  add ing  
th a t  he  h ad  never h ad  a dam p prob lem  before. On th e  co n tra ry  he 
in s is ted  the fau lt lay w ith the te n a n t for failing to ven tila te  th e  p rem ises 
adequately .
T he R eferee d e te rm in e d  th a t  th e  p a r t ie s  m u s t  s h a re  th e  
re sp o n sib ility  for the  problem . A ccordingly, he  d e te rm in ed  th a t  the  
co s ts  for the  dam age to the  te n a n t 's  p roperty , w hich  he  e stim ated  a t 
$ 3 3 4 , be  s h a re d . T he te n a n t  w a s  th e re fo re  a w a rd e d  $ 1 6 7  
com pensa tion ; h is o ther req u ests  for com pensa tion  w ere denied.
A m ore rec en t T ribuna l policy s ta te s  th a t  w ith  th e  exception  of 
bona f id e  repa irs  su c h  as a b u rs t  h o t w a ter system , req u e s ts  for repairs 
will n o t be g ran ted  u n le ss  the  te n a n t h a s  been  in  res id en ce  for m ore 
th a n  two years. The policy is b ased  on the  prem ise  th a t  it is un fa ir to 
change  the  te rm s of a ten an cy  ag reem en t a fte r they  have a lready  been 
agreed upon.
T hese  T rib u n a l policies have developed in re sp o n se  to changed  
p rac tices  am ongst land lo rds, agen ts an d  te n a n ts . No d o u b t o th ers  will 
be developed in re sp o n se  to o th e r  c h an g e s  in b eh av io u r. In o th er 
w ords, the  re in te rp re ta tio n  of the  T enancies Act is an  ongoing process 
w hich  is dem anded  by land lo rd s, ag en ts  and  te n a n ts  redefin ing  th e ir 
re la tio n sh ip s w ith one an o th e r as a re su lt of the  new  and  ever-changing 
reso u rces  to w hich they have access.
Conclusion.
It can  be seen  th en  th a t the  resou rce  w hich h a s  served to change 
th e  c a s t  of a c to rs  in th e  te n a n c ie s  field and  th e  s t ru c tu re  of th e ir  
in te rac tio n s , th a t  is the  T enancies Act, h a s  i ts e lf  u ndergone  changes as 
a  r e s u l t  of th e  ch an g es it h a s  b ro u g h t a b o u t. T h ro u g h  its  very 
a d m in is tra t io n  th e  T en a n c ies  Act is be in g  tra n s fo rm e d . F irstly ,
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p rob lem s w hich  were n o t an tic ipa ted  by th e  a u th o rs  of the  Act have 
come to light th rough  the  adm in istra tion  of the  Act. In o rder to m ake 
th e  Act w ork effectively it h a s  had  to be m odified to properly  m eet the  
needs of its ad m in is tra to rs  and consum ers. It is precisely  th is  th a t  the  
T rib u n a l M em bers have done w ith the  R esiden tial T enancies Act. The 
m aking  of a piece of legislation is therefore n o t a  sin g u la r act: ra th e r  it 
is an  ongoing process. Secondly, a s  a  re su lt of the  A ct’s in tro d u c tio n  
p rac tices am ongst landlords, agents and  te n a n ts  have changed  resu lting  
in  new  p rob lem s w hich require  new  rem edies. Again, th ese  have been  
achieved largely th rough  the  Act itself.
T h u s the  in troduc tion  of the  T enancies Act h a s  n o t sim ply m ean t 
an  ex tra  option to land lo rds and te n a n ts  in le tting  and  ren ting . It h a s  
also  helped  tran sfo rm  th e  actors and, in so doing, itse lf a s  well. As a 
re s u lt  th e  re n ta l problem  h a s  also changed . P roblem s w hich  th e  Act 
w as in te n d ed  to deal w ith  have changed  a s  have p e rcep tio n s  of the  
p ro b lem s a n d  th e  re so u rc e s  availab le  to d ea l w ith  th em . The 
im p lica tions of th ese  changes are fu rth e r d iscu ssed  in  th e  concluding  
ch ap te r.
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Chapter 7
Conclusion. The T enancies Act: Past, P resen t an d  F u tu re
Poore cousened cousenor, th a t she, and th a t thou,
Which begin to love, are neither now;
You are both fluid, chang'd since yesterday;
Next day repaires, (but ill) last days decay,
Nor are, (although the river keepe the name)
Yesterdayes waters, and to daies the same.
(Donne, "The Second Anniversarie.")
The essence  of the  opening ex trac t is th a t change is an  in h eren t 
fea tu re  of social action . T hus, desp ite  a p p ea ra n c es  w h a t I do today  is 
n o t the  sam e as  w hat I did yesterday . However sim ilar they  seem , they 
a re  q u a lita tiv e ly  d iffe ren t. T oday  I have  d iffe ren t ex p erien ces , 
re so u rc e s  an d  objectives as a  re s u lt  of w h a t I did y e s te rd ay  ju s t  as 
tom orrow  they  will have changed as  a  re su lt of w h a t I do today. E ach 
in te rac tio n  betw een s tru c tu re s  and  agen ts re su lts  in som e possib ilities 
being  closed and  o thers being opened. T h u s social choice is, to borrow  
a term  used  by Bowles and  G intis, decisive and  exhib its a  certa in  finality 
(1986 , p. 118). T h ro u g h  it b o th  s t r u c tu r e s  a n d  a g e n ts  a re  
tran sfo rm ed .
T h is th e s is  h a s  exam ined the  ch an g es am ong s tru c tu re s  and  
ag en ts  in  the  ren ta l housing  m ark e t w hich led u p  to the  m aking  of the 
s u b je c t of th is  s tudy : V ic to ria 's  R esid en tia l T en an c ies  Act. It also
exam ined  how  th e  Act h a s  changed  the  s tru c tu re s  an d  ag en ts  w hich 
gave rise  to it and  how, as a resu lt, it h a s  itse lf been  tran sfo rm ed . My 
ob jec tives have b een  two-fold: firstly , to illu m in a te  th e  in te ra c tio n  
be tw een  ag en ts  and  s tru c tu re s  in the  p ro cess  an d  secondly , to shed  
light on the  dynam ics of social change w hich th is  im plies.
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Past: The Decline of Private Rental H ousing
The T enancies Act w as seen to be a p ro d u c t of h is to rica l events 
a n d  forces: changes in the  s tru c tu re  of the  hou sin g  m arket; changes in 
a g e n ts ’ p e rc ep tio n s  an d  u n d e rs ta n d in g  of th e  re n ta l  p rob lem ; an d  
ch an g es in  the n a tu re  of the agents defining th e  problem .
It w as suggested  th a t  the  private ren ta l m ark e t h a s  alw ays been  
p rob lem atic . Its grow th w as argued to be linked w ith  th e  p rocesses of 
in d u s tria liz a tio n  and  u rban ization : p rivate  ren ta l h o u sin g  developed as 
th e  m o st ap p ro p ria te  form of h o u sin g  for the  rap id ly  grow ing poor, 
m obile an d  u rb an -b ased  working c lass. It w as easily  accessib le , flexible 
a n d  ten d ed  to be concen tra ted  in or n e a r  the  c ities w here  em ploym ent 
o p p o r tu n i t ie s  w ere  c o n c e n tra te d . W ith  in d u s t r ia l iz a t io n  a n d  
u rb an iza tio n  there  also grew a class of sm all investo rs for w hom  private 
ren ta l h o u sin g  provided an  attractive investm en t outlet. At a  tim e w hen 
governm ent in terven tion  w as virtually  non-ex is ten t, the  problem  of low- 
incom e housing  w as solved by private investors, developers an d  bu ilders 
w ho p rovided  w o rk ers  w ith  poorly c o n s tru c te d  a n d  costly  h o u sin g  
w hile reap ing  considerab le  profits them selves. One physical re su lt w as 
th e  s lu m s  to w h ich  th e  efforts of ea rly  h o u s in g  re fo rm ers  w ere 
a d d re ssed .
From  the  o u tse t th en  the private ren ta l sec to r w as problem atic. 
As today, the  sec to r w as unab le  to provide adequate ly  for the  needs of 
te n a n ts .  T his failing, m oreover, is th e  m ain  c a u se  of th e  se c to r’s 
decline. O ther co n trib u tin g  factors a re  h o u sin g  ideologies an d  public 
policy w hich  su p p o rted  hom e ow nersh ip  a t the  expense  of the  ren ta l 
sector, th e  private ren ta l sector in particu lar.
T he p riva te  re n ta l sec to r h a s  declined  from  be in g  th e  m ain  
te n u re  of A u s tra lia ’s u rb a n  popu la tion  a t th e  tu rn  of th e  c en tu ry  to 
accom m odating  less th a n  one fifth of the  c o u n try 's  h o u seh o ld s . Not 
only h a s  it declined in term s of size b u t  also in te rm s of its  role in the 
h o u s in g  sy stem . P rivate  re n ta l h o u s in g  h a s  becom e in creas in g ly
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re s id u a l, ten d ing  now  to house m arg ina lized  in d iv id u a ls  and groups 
such  as the young, tra n s itio n a l and n o n tra d itio n a l households inc lu d in g  
sing le  person households and single parents.
The problem s o f the p riva te  re n ta l m a rke t have been tack led  in  a 
va rie ty  o f ways over the years. In  V ic to ria  the  R esidentia l Tenancies Act 
is  o n ly  one o f a series o f a ttem p ts . In  th a t S tate h o u s in g  re form ers 
d isp layed concern abou t the prob lem s o f the  re n ta l secto r as ea rly  as 
the  1880s. Yet despite the grow ing dem ands o f w elfare w orkers, local 
o rgan iza tions and trade un ions  and the recom m endations o f a num ber 
o f go ve rn m en t in q u ir ie s  i t  was n o t u n t i l  the  la te  1930s th a t any 
concerted  e ffo rt was made to deal w ith  the  p rob lem s o f the  p riva te  
re n ta l m arke t.
W hen ac tion  fin a lly  was taken  the  prob lem  was construc ted  as a 
p rob lem  of hea lth  and the environm ent. S pecifica lly  i t  was defined as a 
s lu m  p rob lem  and its  rem edy was fe lt to lie  in  s lu m  clearance and 
rehous ing  s lum  dwellers in  pu b lic  re n ta l accom m odation.
W h ile  n o t a c tu a lly  so lv ing  the p rob lem s o f the  p r iva te  re n ta l 
secto r these in itia tiv e s  d id  help to a llevia te  them . Developm ents in  the 
h o u s in g  m a rk e t also he lped, p a r t ic u la r ly  the  deve lopm en t o f v iab le  
accom m odation  op tions in  the 1950s and 1960s. Indeed, p u b lic  ren ta l 
ho us ing  was developed la rge ly in  response to the prob lem s perceived in  
the p riva te  re n ta l sector. Th is  was un d o u b te d ly  also a cons idera tion  of 
po licy  m akers in  encouraging home ow nersh ip . C onsequently, "exiting" 
becam e a n o th e r s o lu tio n  to the  re n ta l p ro b le m . The increase  in  
accom m odation  op tions  no t o n ly  solved the  re n ta l p rob lem s o f m any 
tenan ts , i t  also im proved  cond itions  fo r those tenan ts  re m a in in g  in  the 
p riva te  re n ta l sector: the greater choice in  hous ing  helped increase the 
b a rg a in in g  power o f tenan ts . As a re su lt, the re n ta l p rob lem  receded 
from  the arena o f pu b lic  policy.
In  the  1970s the  re n ta l p ro b le m  re -em erged. Changes in  
a tt itu d e  tow ards hous ing  and in  the hous ing  m a rke t necessitated a new
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so lu tion  to the ren ta l problem . Firstly, s lum  rec lam ation  cam e u n d e r a 
g rea t deal of criticism  In the 1960s and  1970s, as did the governm ent's 
m eth o d s of housing  low-income ea rn e rs  in  h igh-rise  tow er e sta tes . As 
a r e s u l t  of th e  grow ing b a c k la s h  b o th  th e  g o v e rn m e n t's  s lu m  
rec lam atio n  program m e and  the  c o n s tru c tio n  of h igh -rise  e s ta te s  were 
d is c o n tin u e d . S econd ly , ex iting  from  th e  p riv a te  r e n ta l  se c to r, 
a lth o u g h  still considered  an  a ttrac tiv e  so lu tio n  by m any  te n a n ts , w as 
becom ing  increasing ly  difficult. The political and  econom ic conditions 
w hich  h ad  engendered  the  growth of hom e ow nersh ip  an d  public  ren ta l 
h o u sin g  h a d  begun  to change. C onsequen tly  grow th of the  public  ren ta l 
se c to r slow ed dow n and  grow th of hom e ow nersh ip  ceased . At the  
sam e  tim e  th e  d em an d  for p riva te  re n ta l  h o u s in g  w as in c reas in g . 
C h a n g e s  in  th e  so c io -d em o g rap h ic  s t r u c tu r e  of so c ie ty  s u c h  as  
in c reased  househ o ld  b reak  up, the  grow th of sing le-person  househo ld s 
an d  in c reased  m igration  con tribu ted  to a  grow th in the  dem and  for the 
sh o rt-  to m ed ium -term  accom m odation  ob ta inab le  w ith o u t large capital 
ou tlay  provided by private ren ta l housing .
A ccom m odation op tions have therefo re  co n trac ted  b o th  w ithou t 
an d , a s  a  re su lt of increased  dem and , w ith in  th e  p rivate  ren ta l sector. 
Not only th e n  have op tions for dealing  w ith  ren ta l p rob lem s decreased , 
b u t  th e  b arga in ing  power of te n a n ts  in the  private  ren ta l sec to r h a s  also 
b een  red u ced . H ence the  need n o t only for a n o th e r  so lu tio n  to the  
ren ta l problem  b u t also for recourse  to the  law.
T hese s tru c tu ra l shifts have been  accom panied  also by changes in 
th e  n a tu re  of the  ag en ts  defin ing the  p rob lem s of th e  re n ta l sector. 
M ost of th e  ea rly  h o u s in g  re fo rm ers  w ere  m ed ica l p ra c tit io n e rs , 
c lergym en, econom ists , tow n p lan n e rs , a rc h ite c ts  a n d  sa n ita tio n is ts . 
T heir m a in  concern  w as w ith upg rad in g  th e  env ironm ent: s lu m s and
slu m -d w elle rs  w ere perceived to pose a  th re a t  to the  h e a lth , stab ility  
a n d  w ell-being  of the  com m un ity  a t large  and  th ere fo re  h ad  to be 
rem oved .
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The m ore recen t reform  m ovem ent, however, w as led by law yers 
w ho tended  to define the  ren ta l problem  and  its  rem edy in legal term s. 
T hey  o p e ra ted  on  th e  p rem ise  th a t  everyone is en title d  to c e rta in  
fu n d am e n ta l r ig h ts  includ ing  th e  righ t to decen t and  secu re  housing . 
F or them  th e  problem  of the  private  ren ta l sec to r w as one of righ ts , in 
p a rticu la r  the  im balance of rights betw een land lo rds and  ten a n ts .
H ence, p e rcep tio n s and  u n d e rs ta n d in g s  of the  re n ta l problem  
have changed  over the  years as have th e  ac to rs  defining the  problem . 
The con tex t of p rivate  ren ta l h o u sin g  h a s  a lso  changed  an d  so, as a 
re s u l t ,  have  th e  o p tio n s  open  to a c to rs  to deal w ith  th e  se c to r 's  
p rob lem s. Previous defin itions and  so lu tio n s  have, m oreover, fed into 
c u r r e n t  o nes. T he a t t i tu d e s  of th o se  defin in g  th e  p rob lem , th e  
experiences they  have b ro u g h t from o ther a re a s  of social life in tackling 
th e  problem  an d  the  reso u rces  available  to them  in  doing so have all 
b een  in fluenced by previous events and  deeds. For exam ple, for a long 
tim e hom e ow nersh ip  w as regarded as a so lu tion  to the  ren ta l problem  
b u t its encouragem ent by Federal, S ta te  an d  local governm ents h a s  been 
a t  th e  expense  of the  o th er te n u re s . H ad th e se  te n u re s  been  given 
g rea te r governm ent a ss is ta n ce , indeed h a d  th e  p rob lem s of th e  ren ta l 
sec to r been  tack led  directly, they m ight be less severe now. Sim ilarly a 
m ore ev en -h an d ed  tre a tm e n t of h o u s in g  te n u re s  by th e  governm ent 
m ight have resu lted  in a different s tra tegy  by te n a n t activ ists: less of a 
reac tion  ag a in st the  inequ ities of the  h o u sin g  system  and  less concern  
a b o u t h o u s in g  rig h ts . Indeed, the  poor co n d itio n s  of th e  H ousing  
C om m ission 's tow er e s ta te s  ac tua lly  gave b ir th  to the  T en an ts ' Union, 
one of the  key ten a n ts ' o rganizations of the  1970s and  1980s.
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Present: The R esidential Tenancies Act
T he R esid en tia l T en an c ies  Act h a s  p ro d u ce d  a  n u m b e r  of 
c h an g e s  to the  ag en ts  pa rtic ip a tin g  in, a n d  s tru c tu re s  of th e  ren ta l 
h o u s in g  m a rk e t. F irstly , th e  T en an c ies  A ct re flec ts  a  com plete ly  
d ifferent a p p ro ach  to righ ts and  the re la tionsh ip  betw een  land lo rd  and  
te n a n t. It h a s  n o t only b ro ad en ed  th e  scope of te n a n ts ' r ig h ts  b u t  
ch an g ed  th e  p rincip le  u p o n  w hich  they  a re  b a se d  from  p ro p erty  to 
p e rso n  rig h ts . A lthough p roperty  righ ts a re  still p red o m in an t u n d e r 
the  T enancies Act, they  have been eclipsed by person  righ ts.
Secondly, bo th  the  n a tu re  and  d is trib u tio n  of reso u rces  available 
to ac to rs  in the  ren ta l m arke t have been  tran sfo rm ed  as a re su lt of the 
T e n a n c ie s  A ct. T he Act itse lf  is a  new  re s o u rc e . T h ro u g h  its  
in tro d u c tio n  the  choice of stra teg ies available to lan d lo rd s an d  te n a n ts  
h a s  ch an g ed , n o t only in  d isp u te  re so lu tio n  b u t  a lso  in  le ttin g  and  
re n tin g  p ra c tic e s . O th e r new  re s o u rc e s  in c lu d e  th e  su p p o r tin g  
in f ra s tru c tu re  of th e  Act: the  T enancies T rib u n a l an d  B u re a u  and
organ izations like the  T enan ts ' Union and  REIV.
It w as argued  in C hap ter 4 th a t the T enancies Act w as being used 
by lan d lo rd s  and  te n a n ts  as a resource  for social action . It w as also 
argued th a t  the  law  tended to be used  as a la s t reso rt m easu re  w hen all 
o ther o p tio n s h ad  been  exhausted . T his m ea n s  th a t  it is the  poorer, 
less reso u rce fu l te n a n ts  and  land lo rds who u se  the  law  in rem edying 
th e ir te n a n c y  problem s, w hereas the ir m ore reso u rce fu l c o u n te rp a rts  
can  u su a lly  find ways of achieving their objectives w ithou t having  to use 
the law.
T en an cy  law  refo rm ers hoped th a t  th e  T en an c ies  Act w ould 
increase  the  b a rg a in in g  power of ten a n ts . The findings of th is  thes is  
are th a t  the  bargain ing  power of some te n a n ts  h a s  increased  b u t no t for 
m any o th ers . It w as suggested , however, th a t  th is  w as n o t a failing of 
the  Act itself. R ather, the  additional barga in ing  power provided by the 
Act h a s  b een  eroded by changes in the  h o u s in g  m ark e t w hich  have
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re su lted  in  a reduction  in accom m odation options and  hence  bargain ing  
pow er.
Very little change h a s  therefore tak en  place in the  d is trib u tio n  of 
pow er betw een land lo rd s and  te n a n ts . Yet th is  does n o t m ean  to say  
th a t  no  ch an g e  h a s  ta k e n  p lace. W hile la n d lo rd s  a re  c learly  still 
lan d lo rd s  an d  te n a n ts  still te n a n ts  th ey  a re  very d ifferent a c to rs  th a n  
th ey  w ere prior to the  Act's in troduction .
In the  firs t p lace, the  T en an cies  Act h a s  served  to leg itim ate 
ten an cy  problem s. Previously there  w as no legal b a s is  to m any  ten an ts ' 
p roblem s. The T enancies Act h a s  provided te n a n ts  in p a rtic u la r  w ith a 
m ea n s  of identify ing  and  trea tin g  ten an cy  p rob lem s w hich  previously  
w ould n o t - indeed could n o t - have been  trea ted . Ironically  then , the 
T enancies Act h a s  actually  created  tenancy  problem s.
In the  second place, as a re su lt of changes in th e  d is trib u tio n  of 
r ig h ts  an d  re so u rc e s , th e  T en a n c ies  A ct h a s  se rved  to  a lte r  th e  
a tt i tu d e s  and  expec ta tions of lan d lo rd s  an d  te n a n ts  p a rticu la rly  w ith  
reg a rd  to r ig h ts . T he T en an c ies  Act h a s  ex ten d ed  a n d  c rea ted  a  
n u m b e r of new  righ ts for ten an ts , righ ts w hich a re  based  on person  not 
p ro p e rty  r ig h ts . C o n seq u en tly , th e  co n cep t of p e rso n  r ig h ts  h a s  
e x p a n d e d  in to  th e  re n ta l  m a rk e t th e re b y  m ak in g  te n a n ts  m ore 
co nsc ious of the ir righ ts  a s  te n a n ts  and  as  ind iv iduals. Indeed, it w as 
a rg u ed  th a t  w here te n a n ts ' expec ta tions of en titlem en ts  have n o t been  
m et th e  u p sh o t h a s  been  fru s tra tio n , anger an d  even reb e llio u sn ess . 
L andlords, in tu rn , have been p u t on the  defensive and  are  them selves 
a sse rtin g  th e ir righ ts  often in the  d iscourse  of person  righ ts.
T hese  c h a n g e s  have fed b ack  in to  th e  Act itself. D ispu te  
re so lu tio n , for exam ple, w as show n to involve a  se ries  of som etim es 
com plex in te rac tio n s betw een a n u m b er of ac to rs  and  resou rces. In the  
p ro c e ss  new  s i tu a tio n s  and  p rob lem s em erged  w h ich  req u ired  new  
nego tia tions.
1 7 6
T hrough  the  in terac tion  of the  various ac to rs w ith each  o ther and 
w ith  th e  T enancies Act and  o ther resou rces, the  Act itself h a s  changed. 
A d m in is tra to rs  of the  legislation, in p a rtic u la r  T ribuna l Referees, have 
m odified the  Act th ro u g h  its day-to -day  app lica tion  to su it  th e ir  needs 
a s  a d m in is tra to rs  and  those  of lan d lo rd s a n d  te n a n ts . C hanges have 
been  m ade to ad d re ss  shortcom ings of the  Act as well a s  new  p roblem s 
w h ich  have a risen  a s  a  re su lt of new  p a tte rn s  of b eh av io u r betw een  
land lo rd s and  ten an ts .
Hence n o t ju s t  land lo rds and  te n a n ts  are  different a s  a  re su lt of 
th e  in tro d u c tio n  of the  T enancies Act, b u t  also  th e  ren ta l m arke t. On 
the  one h an d  the  T enancies Act h a s  been  an  effect of ch an g es am ong 
s tru c tu re s  and  agen ts. On the  o ther h a n d  the  Act h a s  itse lf becom e a 
cause of changes am ong s tru c tu re s  and  agen ts.
Future: Finding a new  Rem edy to the Rental Problem
In term s of its problem  solving po ten tia l it is p robably  fair to say 
th a t  ten an cy  law  reform , like earlie r rem ed ies to th e  re n ta l problem , 
h a s  ru n  its  co u rse . T his is bo rn e  o u t by  th e  re c e n t fa ilu re  of the  
V ictorian  G overnm ent to fu rth er reform  ten an cy  law.
A n u m b er of rea so n s  are suggested  for th is . M ost im portan tly , 
th e  T en an cies  Act h a s  engendered  conflict be tw een  p e rso n  (tenan ts ') 
r ig h ts  an d  p ro p erty  (landlords') rig h ts . As Bowles a n d  G in tis have 
no ted , person  and  p roperty  righ ts  operate  accord ing  to an  expansionary  
logic (1986, ch . 2). P e rso n  r ig h ts  a n d  p ro p e rty  r ig h ts  a re  of a 
con trad ic to ry  n a tu re , hence an  expansion  of one se t of righ ts  is bound  
to c la sh  w ith  an o th e r. Bowles and  G intis suggest, however, th a t  w here 
th is  o ccu rs  som e form  of in s titu tio n a l acco m m o d atio n  is devised  to 
d e fu se , a t  le a s t tem porarily  (for each  accom m odation  p rom o tes new  
tensions), the  explosive po ten tia l of th e  c la sh  of righ ts  (1986, pp. 33 - 
34).
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The T enancies Act is precisely  su c h  an  accom m odation . It h a s  
defined  the  range  of app lica tion  of b o th  p e rso n  an d  p ro p erty  righ ts . 
F or th e  tim e being these  righ ts are ba lanced . To expand  person  righ ts 
fu r th e r  w ould therefore u p se t the  p recario u s  ba lan ce  an d  create  m ore 
conflict. Indeed du ring  the  recen t ten an cy  law  reform  cam paign  it w as 
c lea r th a t  land lo rds, real e s ta te  agen ts an d  m any  te n a n ts  believed th a t  
th e  co rrec t ba lance  of righ ts  had  been  achieved th ro u g h  the  T enancies 
Act. W hile person  righ ts have been  extended to ad jacen t sp h e res  of the  
h o u s in g  m arke t such  as sq u a ttin g  and  caravan  dwelling, they  have u n d e r 
p re s e n t  c irc u m s ta n c e s  reach ed  th e  lim it of th e ir  ex p an s io n  in  the  
re n ta l m ark e t. W hen c ircu m stan ces  change, however, th e re  are  likely 
to be renew ed efforts to a lter the  existing b a lance  of rights.
A second reason  for the  in ap p ro p ria ten ess  of fu rth e r  ten an cy  law 
refo rm  h a s  to do w ith  the  tra n s fo rm a tio n  of th e  re la tio n sh ip s  and  
p rob lem s to w hich the  Act w as originally add ressed . T hus, for exam ple, 
th e  A ct w as in te n d e d  to  a d d re s s  a  s i tu a t io n  w here  te n a n ts  h a d  
neg lig ib le  r ig h ts , no e x p ec ta tio n s  of hav in g  any , a n d  little  pow er. 
M oroever te n a n ts , an d  to a le sse r ex ten t lan d lo rd s, h a d  few skills or 
reso u rces  to u se  in resolving tenancy  d ispu tes .
T his s itu a tio n  h a s  changed  as  a  re su lt of the  Act’s in troduction . 
T e n a n ts  now  have expanded righ ts and  expecta tions. They are now  also 
q u ite  skilled a t u sin g  the available reso u rces  in resolving d isp u tes . As 
w as suggested  in C hap te r 4 they  are, in add ition , apply ing  th ese  skills 
to o th er a reas  of social life.
New d im en sio n s have a lso  been  ad d ed  to th e  re n ta l  problem . 
L andlords' a ttitu d e s  tow ards ten a n ts , le tting  and  the  p ro spec t of fu rth er 
ten a n c y  law  reform  have changed . C onsequen tly , a  "landlord  aspect" 
h a s  been  added  to the  ren ta l problem . T his w as previously  ab sen t, or 
ra th e r  perceived to be absen t.
The con tex t in w hich  the  T enancies Act w as conceived and  the  
s itu a tio n  to w hich  it applied  have therefo re  changed . T h a t does no t
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m ean  to say  th a t the Act is re d u n d a n t or th a t  there  are no problem s in 
th e  r e n ta l  m a rk e t, s im p ly  th a t  m ore  of th e  sa m e  w ou ld  be  
in ap p ro p ria te .
Thirdly, as a  form er te n a n t activ ist noted , the  h e a t h a s  gone ou t 
of ten an cy  law  reform. M ost of the  original reform ers are  now  p u rsu in g  
o th e r a re a s  of social reform . While m any  are still in te res ted  in reform  
of th e  re n ta l  m a rk e t and  the  h o u s in g  m a rk e t generally , th ey  are  
ta c k l in g  th e  p ro b le m s  d iffe re n tly , fo r e x a m p le  th ro u g h  th e  
e n c o u ra g e m e n t of pu b lic  re n ta l h o u s in g  an d  a lte rn a tiv e  form s of 
accom m odation . The T enan ts ' Union, a lthough  still active in the a rea  of 
te n a n c y  law  reform , is now m ore involved in he lp ing  ad m in is te r  the  
T enancies Act th ro u g h  its advisory and  advocatory  roles. The tenancy  
law  reform  m ovem ent h a s  therefore lost m om en tum  due to the  loss of 
key m em bers.
F u rth e r  tenancy  law reform  m ay be able to achieve som e relative 
ga ins in the ren ta l m arke t b u t it is no longer a  so lu tion  to the  problem s 
of the  ren ta l m arket. C ertainly  additional reform s could be achieved as 
a re s u lt  of the  T enancies Act - no t necessarily  th ro u g h  changes to the 
Act itself b u t th rough  changes to the housing  system . It w as suggested 
in C h ap te r 4 th a t  the lim its of the  reform ing po ten tia l of the  T enancies 
Act w ere n o t se t by the  Act itse lf  b u t  ra th e r , by  a  c o n tra c tio n  of 
acco m m o d a tio n  o p tio n s  w h ich  h a s  re s u lte d  from  c h a n g e s  in th e  
s tru c tu re  of housing  provision. These changes have cancelled o u t m any 
g a in s  w h ich  th e  Act b ro u g h t to te n a n ts . In c reased  accom m odation  
o p tio n s together  w ith  legislative regu la tion  of the  ren ta l m ark e t could 
in c re a se  th e  b a rg a in in g  pow er of te n a n ts  so th a t  a  m ore equ itab le  
re la tio n sh ip  betw een land lo rds and  te n a n ts  m ight be achieved.
Increased  accom m odation  options are  un likely  to be provided by 
th e  grow th of hom e ow nersh ip . Its p o ten tia l for ex pansion  h a s  long 
been  realized. Likewise the grow th of public  ren ta l h o u sin g  is likely to 
be ou tstripped  by a heavy and growing dem and.
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There is, however, the p ossib ility  of the developm ent of 
a l t e r n a t i v e  h ou sin g  form s su ch  as se lf-b u ild  h ou sin g , hou sin g  
cooperatives and caravans to produce a f our th  housing tenure (Carter,
1984) . There is also the possibility of the expansion of certain types of
private renting such  as sm all-scale letting (as opposed to large-scale, 
institutional letting), sub-letting, boarding and squatting. Some of these 
housing forms such as sub-letting and boarding were used effectively in 
the past: others su ch  as rental cooperatives are fairly recent
innovations.
There are already signs of the development of alternative housing  
form s in Australia as overseas (see Harloe, 1985, pp. 317 - 319). 
Caravan dwelling, for exam ple, is now an estab lish ed , though not 
necessarily  preferred, form of accom m odation (Binns, 1987, p. 3 1 ).1 
There are also som e attem pts by both State and Federal Governments 
to encourage the developm ent of alternative hou sin g  forms through  
research and subsid ization2 (Carter, 1983, pp. 16 - 25; 1984; Gilley,
1 9 8 5 ) .
ip a ris  estim ates tha t in 1985 between 250,000 and 300,000 households were living 
in caravans in A ustralia (1985c, p. 1).
2 In Victoria the Ministry of Housing h as  been sponsoring rental housing cooperatives 
for a num ber of years. Under its Rental Housing Cooperative (RHC) Scheme, people 
eligible for public housing may join together to form housing cooperatives which 
m anage properties leased from, and initially subsidized by the Ministry. In 1986 the 
M inistry launched the Common Equity Rental Cooperative (CERC) Scheme which is 
based  on a C anadian programme. It differs from the RHC Scheme in th a t funding is 
provided by both the private and public sectors. Funds are raised by a public non­
profit finance com pany (Common Equity Housing Finance Ltd.) and used to purchase 
dwellings which are then leased to cooperatives on a long-term  basis. In 1986/87, 
there  were 19 cooperatives which m anaged 443 dwellings u n d er the RHC Scheme 
and  5 cooperatives m anaging 19 dwellings under the CERC Scheme. The Ministry of 
Housing is also encouraging group housing through its Shared Housing Programme. 
Like rental cooperatives, houses are m anaged on behalf of the Ministry by community 
groups. In 1986/87, 25 groups were m anaging 45 group houses.
O ther Ministry initiatives include urban  hom esteading whereby households lease, at a 
nom inal $1 per week rent, run-dow n houses from the Ministiy. H ouses are let for a 
period of two years during which households renovate and subsequently  purchase 
them  at pre-renovation costs. The Ministry also operates a self-build housing scheme 
under which it buys the land for, and over an 18 m onth period advances money for 
construction to the self-builder. Mortgage repaym ents are m ade in a sim ilar way as 
other M inistiy home purchase paym ents (see Carter, 1983, pp. 16 - 25).
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A lthough the  problem  of ren ta l hou sin g  is no longer a n  issue  in 
V ic to ria , th e  p ro b lem  is fa r from  b e in g  "solved". D esp ite  th e  
am elio ra tion  of som e problem s by p a s t and  recen t reform s, m any  still 
re m a in . It is likely therefo re  to re-em erge  in  th e  fu tu re  a lth o u g h  
p ro b ab ly  in a  d ifferen t guise. Yet w ha tever rem edy  is ad o p ted  the  
c h an g e s  b ro u g h t ab o u t by the  in tro d u c tio n  of th e  T en an cies  Act will 
influence the  choice. J u s t  as earlier definitions of, and  so lu tions to, the 
re n ta l prob lem  have laid the  g roundw ork  for th e  T enancies Act so too 
will th ey  lay the  groundw ork for fu tu re  defin itions and  so lu tions. T hus 
th e  re s o u rc e s  w hich  a g en ts  h a d  availab le  to th em  in  m ak in g  the  
T en an c ies  Act, indeed the  agen ts them selves, w ere sh ap ed  by previous 
ac ts , a s  will th e ir acts influence those  of fu tu re  reform ers.
Structures, Agents and Social Change
T his th es is  h a s  exam ined the in te rac tion  betw een s tru c tu re s  and 
a g en ts  w ith  th e  objective of co n trib u tin g  to a n  u n d e rs ta n d in g  of how 
soc ia l ch an g e  occu rs. T h is co n cern  h a s  b een  p rom p ted  by  w h a t I 
reg a rd  a s  a neg lect an d , in som e cases , den ia l of change  in  social 
theory.
It. w as a rg u ed  th a t  s t ru c tu re s  an d  a g e n ts  p re su p p o se  one 
a n o th e r . N either is pregiven: s tru c tu re s  a n d  a g en ts  a re  m u tu a lly
c o n s titu te d  th ro u g h  th e ir in te rac tio n . It is ag en ts  n o n e th e le ss  who, 
th ro u g h  th e ir recognition  of the  reciprocal n a tu re  of th e  re la tionsh ip , 
have prim acy. S tru c tu re s  are not, desp ite  ap p ea ran ces, au tonom ous or 
im penetrab le . S tru c tu re s  m ay be changed, b u t  no t of or by them selves. 
R ather, it is ag en ts  who m u st in itia te  change. Conversely, agen ts m ay 
be tran sfo rm ed  th rough  the ir in te rac tio n s  w ith s tru c tu re s  yet it is they  
w ho c o n tro l th e ir  d e v e lo p m e n t th ro u g h  th e ir  in te ra c t io n s  w ith  
s t r u c tu r e s  a n d  o th e r a g en ts . S tru c tu re s  m ay th ere fo re  define the  
possib ilities  open to agen ts b u t  it is agen ts w ho u ltim ate ly  choose the  
op tions and  therefore also determ ine fu tu re  options.
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T he T en an cies  Act, for exam ple, w as c rea ted  in  re sp o n se  to 
p rob lem s perceived in th e  re n ta l m ark e t. The a c tu a l ou tcom e w as 
influenced by  the  n a tu re  of the  acto rs involved in  the  m ak ing  of the  Act 
an d  the  negotiating  reso u rces u p o n  w hich th ese  ac to rs  drew . In o ther 
w ords, the  range of possib ilities an d  hence ou tcom es w ere determ ined , 
indeed  c ircum scribed , by s tru c tu ra l  fac to rs. N onetheless, th e  a c tu a l 
choice of options w as m ade by the agents.
Sim ilarly, since its  in tro d u c tio n  the  T enancies Act h a s  rem ained 
accessib le  to ag en ts . In p u t h a s  n o t been  th e  p ro d u c t of a  p a rtic u la r  
ind iv idual or g roup  of ind iv iduals no r n ecessa rily  controlled; ra th e r  it 
h a s  been  th e  p ro d u c t of a series of nego tia tions betw een  a  n u m b er of 
ag en ts  w ho have had  access  to a varie ty  of re so u rces . C onsider the  
following: te n a n ts  have used  the  T enancies Act to perm it a  new  type of 
behav iour - ab u se  of the Act's repa ir provisions. T en an ts  have therefore 
renego tia ted  th e ir re la tionsh ip  w ith  land lo rds an d  have, in  the  process, 
created  a  new  type of tenancy  problem . M inistry concilia tors, who have 
to deal w ith  repa ir problem s, becam e aw are of the  new  problem . For a 
while they  dealt w ith it them selves b u t  even tually  a lerted  the  T ribunal 
to the  problem . At the sam e tim e cases w hich ad d ressed  th is  pa rticu la r 
problem  began  to be referred to the  T ribunal. E ventually , one or m ore 
T ribunal M em bers m ade a de te rm ina tion  to correct the  abuse . In time, 
after m ore com plain ts  from concilia to rs an d  possib ly  from  real e s ta te  
ag en ts  an d  lan d lo rd s  (via the  R eg istra r of T ribunals), an d  m ore su c h  
c a se s  w ere b ro u g h t before th e  T rib u n a l a  new  T rib u n a l policy w as 
developed. T he T en an cies  Act w as therefo re  m odified a s  w ere the  
possib ilities for action by te n a n ts . In o ther w ords, the  change w as no t 
the  p ro d u c t of one or m ore ag en ts  in s ta n ta n e o u s ly  decid ing  th a t  a 
p a r tic u la r  reform  w as needed  b u t ra th e r  of a se ries  of tra n sa c tio n s  
betw een  m any  ag en ts  a n d  re so u rce s  w hich  re su lte d  in  a  n u m b e r of 
redefin itions of a p a rticu la r problem .
It is agen ts, m oroever, who give s tru c tu re s  m eaning . Take again 
the  case  of the  T en an cies  Act. It w as a rg u ed  th a t  law s re p re se n t 
c a te g o r iz a t io n s  of e x p e r ie n c e , th u s  c e r ta in  p h e n o m e n a  a n d
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perspec tives are  allowed for b u t no t o thers. The reality  of a p a rticu la r 
p ro b lem , p h e n o m e n o n , or re la tio n sh ip  p re s e n te d  by  th e  law  is 
there fo re  a n  a b s tra c t  sn a p -sh o t view. C onsequen tly , no m a tte r  how  
com prehensive a  piece of legislation is, it c an n o t acco u n t adequate ly  for 
all types of problem s, ph en o m en a  or re la tio n sh ip s. R ather, th is  m u s t 
he done by the  ad m in is tra to rs  of the  legislation: it is they  w ho m ake it 
w ork, who give the law its su b s tan ce .
T h is is n o t in ten d ed  to su g g es t th a t  s t ru c tu re s  a re  infin itely  
m alleab le . A lthough  ac to rs  m ay choose a  c o u rse  of ac tion  from  the  
range  of op tions available, these  options have been  determ ined  by prior 
c h o ic es  an d  a c tio n s . No a c t is c re a te d  a fre sh  in  a  new  se t  of 
c ircu m stan ces. While an  ac t m ay be different from preceding  ones, it is 
still re la ted  to an d  generated  from previous choices and  stra teg ies.
Action is therefore a  p ro d u c t of h isto ry , a s  well a s  th e  p roducer 
of h isto ry . The outcom e of every tra n sa c tio n  betw een  s tru c tu re s  and  
ag en ts  is slightly different: the  agen ts, the  resou rces, and  th e  resu lting  
s itu a tio n  a re  all different. As C onnell correctly  a rg u es , re la tio n sh ip s  
a n d  p rac tic e s  are  n o t sim ply  rep ro d u ced  from  a p a r t ic u la r  m ould: 
ra th e r  th e re  are  p ro g ressio n s of re la tio n sh ip s  a n d  of p rac tices  (1983, 
pp . 149 - 150). The one is never exactly  th e  sam e a s  th e  o ther. 
M orever, w ith  each  action  new  possib ilities a re  opened u p  an d  o thers 
closed. E ach  m om en t of action  is, to p a ra p h ra se  T hom pson, a  m om ent 
of a lternative  possibilities. H istory th en  is the  engine of social change.
A dm itted ly  ch an g e  is often  m in im al a n d  even im percep tib le . 
H ence s itu a tio n s  su c h  as the  im balance of power betw een land lo rds and 
te n a n ts  m ay  seem  th e  sam e as they  were five, ten  or m ore y ears  ago. 
They are in fact n o t the  sam e. S am eness an d  sim ilarity  shou ld  n o t be 
con fused  w ith one an o th er. The post-A ct s itu a tio n  is qu ite  different to 
the  pre-A ct situa tion .
C o n s id e r  th e  d iffe ren ces  th e  T e n a n c ie s  A ct h a s  m ad e  to 
V ic to ria 's  re n ta l  m a rk e t. F irstly , th e  Act itse lf  h e ra ld s  - indeed ,
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signifies - a  sh ift in a tt i tu d e s  tow ards rig h ts . Secondly, the  Act h a s  
p roduced  a new  se t of reso u rces for d isp u te  reso lu tio n  as  well as for 
le ttin g  a n d  re n tin g  th e re b y  a lte r in g  th e  s t r u c tu r e  of in te ra c tio n  
betw een land lo rd s and  te n a n ts . Moreover, in  the  sense  th a t  there  h a s  
been  a change in the behaviour, a ttitu d es  and  expecta tions of land lo rds 
and  ten a n ts , land lo rds and  te n a n ts  have them selves changed . A lthough 
th e  re la tio n s h ip  b e tw een  th e  two h a s  n o t  b e e n  rem oved  it is 
q u a lita tiv e ly  d iffe ren t to w h a t it w as before . L an d lo rd s  a re  still 
land lo rds and  te n a n ts  still ten an ts , b u t they are now very different types  
of a c to rs  com pared  to previously . Thirdly, en tire ly  new  a c to rs  have 
been crea ted  who, like the  T enancies Act, have affected the  p a tte rn s  of 
in te rac tio n  betw een  lan d lo rd s  and  te n a n ts . The T en an c ies  Act h a s  
therefore served as a  vehicle of tran sfo rm ation  of s tru c tu re s , a s  well as 
of agents.
W hat the  Act h a s  not  achieved is to  e ra d ica te  th e  inequa lity  
betw een land lo rd s an d  te n a n ts . It h a s  not  achieved w holesale  social 
reform . It is suggested , however, th a t  no s in g le  piece of leg islation  
could.
It w as suggested  in C h ap te r 2 th a t  social life com prises several 
lay ers  of com plexity  and  reflexivity. Specific s ite s  of socia l ac tion  
com prise a  range  of p rac tices . Hence, p rob lem s like social inequality  
are  s tu c tu re d  by a variety  of social s ite s  and  p rac tices . For exam ple, 
Mrs. B rae w as poor and  socially d isadvantaged no t ju s t  b ecau se  she w as 
a  te n a n t b u t  also because  she w as a pensioner, had  been  a  single paren t, 
h ad  b een  em ployed in m en ial jo b s  all h e r  life an d  h a d  no a sse ts . 
C ertainly, an  im provem ent in one of these  a re a s  w ould flow th ro u g h  to 
the  o th er a re a s  and  w ould therefore effect an  overall im provem ent b u t 
it w ould n o t - indeed, could n o t - rem edy all h e r  prob lem s. T enancy  
law  reform  h a s  u n d en iab ly  im proved the  lot of te n a n ts , b u t  it h a s  no t 
been  the  so lu tion  to all th e ir problem s.
Conversely, changes in o th er social s ites affect the  im pact of su ch  
a reform . They m ay reinforce th e  gains th a t  a re  m ade, b u t  they  m ay
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also  m itigate  them . It w as suggested  th a t  th is  h a s , in fact, been  the  
case  w ith  the  T enancies Act: c h an g es  in  the  h o u s in g  m a rk e t have
effectively n eg a ted  the  a d d itio n a l b a rg a in in g  pow er w h ich  te n a n ts  
shou ld  have gained as a resu lt of the  T enancies Act.
While it m ay se em  th a t the  T enancies Act h a s  n o t p roduced  any 
s tru c tu ra l changes, it in fact h as. The changes m ay n o t necessarily  be 
in  th e  w ays th a t  w ere expected  or hoped  for. T hey a re  ch an g es 
n onethe less . It is im p o rtan t no t to lose sigh t of th is. C hange shou ld  be 
acknow ledged, ta lked  a b o u t and  theorized  ab o u t. To do o therw ise is 
fu n d a m e n ta lly  a n d  po litica lly  w rong. To th in k  th a t  n o th in g  ever 
ch an g es is to m ake it less likely th a t  changes will occur. To theorize 
th a t  society  is p e rpe tua lly  rep roducing  is to reinforce th is  belief. The 
w ay we th in k , ta lk  and  com m unica te  in fluences o u r ac tio n s . Social 
p rac tic e  m ay  sh a p e  d isc o u rse  b u t  d isc o u rse  a lso  sh a p e s  p rac tice : 
d iscou rse  is bo th  the  expression  and  co n stitu tio n  of social life. Hence, 
from  a political as well a s  theo re tica l po in t of view it is im p o rtan t to 
move aw ay from no tions of p e rp e tu a l rep ro d u c tio n  an d  s ta r t  to th ink , 
ta lk  and  com m unicate  ab o u t social change and  o u r role in it. T hus, in 
the  case  of the ren ta l problem , a s  agen ts lea rn  an d  change  from  the ir 
a t te m p ts  to rem ed y  th e  p ro b lem , th e y  m ay  re a c h  a  s ta g e  of 
rev o lu tio n a ry  c o n sc io u s n e s s  w h ereb y  p e rso n  r ig h ts  m u s t  rep lace  
p roperty  righ ts . This change is possible b u t  it requ ires action  which, in 
tu rn , p resu p p o ses  recognition of the  p rim acy  of agency in  th e  dialectic 
betw een agen ts and  s tru c tu re s .
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A p p en d ix  1
A Note on M ethodology
My a p p ro a c h  to  th e  re s e a rc h  h a s  b e e n  in flu e n c e d  by  th e  
in te rac tio n is t sociologists. For these  sociologists the  cen tra l problem  in 
sociological m ethod  lies w ith  the  m eaning  ac to rs  a tta c h  to th e ir social 
en v iro n m en ts  an d  how  th is  is tra n s la te d  in to  ac tio n . E xam ples of 
in te ra c tio n is t a p p ro a ch e s  to th e  s tu d y  of law  a re  found  in  C icourel, 
1968; G race  a n d  W ilk in son , 1978a  a n d  1978b; H aw k ins, 1984. 
In te ra c tio n ism  does, of couse , have sh o rtc o m in g s . F or in s ta n c e , a 
com m on an d  valid critic ism  is th a t  in te rac tio n ism  over-em phasizes the 
ind iv idual an d  neg lec ts s tru c tu ra l  c o n s tra in ts  on ac tion  (see Layder, 
1981, pp. 38 - 41, 44  - 49; Nelken, 1983, pp. 210  - 212; O'Malley, 
1980, pp. 22 - 23). A lthough the  focus of th e  s tu d y  is an  h u m an is tic  
one, it h a s  tried  to re la te  th e  ac tio n s  of a g e n ts  n o t only to th e ir  
u n d e rs tan d in g  of the  social environm ent b u t  also to the  c o n s tra in ts  th a t 
it im p o ses on th e ir  a c tio n s  a n d  u n d e rs ta n d in g s . T he re s u l t  is an  
in te rac tion ist focus w ithin  a  s tru c tu ra l analysis.
In o rd e r to in v es tig a te  th e  d ifferen t levels of socia l a c tio n  a 
n u m b e r of form s of in v estig a tio n  w ere req u ire d . The re s e a rc h  w as 
divided into five p h a ses  a lthough  these  p h a ses  did no t sim ply constitu te  
sep ara te  s tages of resea rch . Some were conducted  s im u ltaneously  or in 
con junction  w ith o thers .
The first p h a se  w as p lacing  the  p rivate  re n ta l sec to r and , m ore 
specifically, the  T enancies Act in to  h isto rica l and  political perspective. 
D ata  were ob ta ined  from p a rliam en ta ry  d eb a tes , governm en t repo rts  
an d  seco n d ary  so u rc es . Som e key in fo rm an ts  w ere in terview ed, for 
exam ple, p o litic ian s an d  governm ent officials who, by v irtu e  of th e ir 
p o s itio n s , w ere ab le  to p rovide a d d itio n a l in fo rm a tio n  a b o u t th e  
background  an d  m aking  of the T enancies Act.
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T he second  p h a se  w as developing a  p o r tra it  of lan d lo rd s  and  
te n a n ts . M ost of the  d a ta  on te n a n ts  were ob tained  from ABS censuses. 
The 1981 p erso n s sam ple file w as also u sed . The m ore recen t cen su ses 
provide fairly detailed  inform ation  ab o u t th e  c h a rac te ris tic s  of ten a n ts . 
U nfortunately , less inform ation w as available from earlier cen su ses . As a 
re su lt, I w as u n ab le  to ob tain  a clear p ic tu re  of how  the  ch arac te ris tic s  
of te n a n ts  have changed over the years.
O btain ing  inform ation  ab o u t land lo rds w as even m ore problem atic. 
C ertain ly , there  is a lack  of official in form ation  on the  ch arac te ris tic s  of 
lan d lo rd s . W hile th e  ABS Incom e and  H ousing  Survey provides, a t the 
p e rs o n a l  level, in fo rm a tio n  on incom e from  re n t  th e re b y  allow ing 
lan d lo rd s  to be selected from the  sam ple, it does n o t allow a  breakdow n 
for in d iv id u a l s ta te s .  T h is w as u n a c c e p ta b le  a s  th e re  a re  qu ite  
sign ifican t d ifferences betw een th e  c h a ra c te ris tic s  of the  private  ren ta l 
m a rk e ts  of ind iv idua l s ta te s  an d  be tw een  c ities a n d  reg ions w ith in  
s ta te s . In the  end, secondary  sou rces h ad  to be relied upon , nam ely the 
Core C o n su ltan ts  su rvey  (1983) an d  the  m ore deta iled  rep o rt p repared  
by  J u d ith  Yates (1982).
P h ases  th re e  a n d  four w ere focused  on th e  a c to rs  them selves, 
n am ely  th e  a d m in is tra to rs  of th e  Act, lan d lo rd s , te n a n ts , rea l e s ta te  
ag en ts , m em bers of th e  T en an ts ' Union, REIV and  th e  Law In s titu te  of 
V ictoria. The objective w as to illu m in a te  how  th e  T en an cies  Act w as 
being used .
P hase  th ree  involved p e rso n al in terv iew s w ith  a  range  of acto rs. 
F irstly , inform ation  w as sough t from M inistry  concilia to rs and  T ribunal 
M em b ers a b o u t th e  w ay in w h ich  th e  T e n a n c ie s  Act is be ing  
a d m in is te re d  an d  how  im p o rta n t the  Act is in  ac tu a lly  ge tting  th e ir 
w ork done. I w as also  in te res ted  in how  the  "living law" differed from 
the  w ritten  law  (Nelken, 1984). T h u s I a sk ed  re sp o n d e n ts  ab o u t th e ir 
w ork, the  p rob lem s th ey  e n co u n te red  in  im p lem en ting  the  T enancies 
Act an d  how they  overcam e these  problem s.
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O nly lan d lo rd s  and  te n a n ts  w ho h a d  a c tu a lly  experienced  a 
ten a n c y  d isp u te  were in terv iew ed. T hey w ere a sk ed  to give deta iled  
inform ation  ab o u t their d ispu tes , for exam ple, the  n a tu re  of the  d ispu te  
an d  how it w as resolved, and  ab o u t th e ir experiences w ith  th e ir ren ta l 
p a r tn e rs . R esp o n d en ts  w ere a lso  a sk ed  a b o u t th e ir  know ledge and  
percep tions of the  T enancies Act.
O ther ag en ts  were asked  ab o u t th e ir  ro les in  th e  nego tia tion  of 
the  T enancies Act and  in the m ore recen t ten an cy  law  reform  cam paign 
a s  well as in the  adm in istra tion  of the Act.
T h is g ro u p  of re s p o n d e n ts  a n d  p o lit ic ia n s  a n d  g o v e rn m en t 
officials were easily  con tac ted  an d  readily agreed  to being  interview ed. 
T he o th e r  su b je c ts  proved to be m ore d ifficu lt. A fter a  se rie s  of 
nego tia tions w ith  the  M inistry  of C o n su m er Affairs I w as perm itted  to 
in terview  concilia to rs, a lbe it w ith  c e rta in  provisos, for in s tan c e , I w as 
n o t p e rm itte d  to a sk  a b o u t m a tte r s  of M in is try  policy. T rib u n a l 
M em bers refused  to g ran t in terview s a lto g e th er. C onsequen tly , I w as 
forced to seek  o u t form er T rib u n a l M em bers w ho w ere, fo rtunate ly , 
m ore am enable.
L andlords and  te n a n ts  proved prob lem atic  sim ply b ecau se  su itab le  
re s p o n d e n ts  w ere d ifficu lt to find. As I w a n ted  to sp e a k  only  to 
land lo rds and  te n a n ts  who had  actually  experienced a  ten an cy  d ispu te  I 
decided a g a in st draw ing u p  a random  sam ple  say, by  se lecting  nam es 
from  local go v ern m en t ra te  books. As on ly  a b o u t five p e rc e n t of 
land lo rd s and  te n a n ts  are  estim ated  to ac tu a lly  experience d isp u tes , a  
sam ple of 500 would have been requ ired  to en su re  a s  few a s  25 su itab le  
re sp o n d e n ts . T h is s tra te g y  w as c o n sid e red  too w aste fu l an d  tim e- 
consum ing.
A no ther possib ility  w as se lec ting  re sp o n d e n ts  from  th e  T ribuna l 
Register. I chose n o t to do th is  a s  I w an ted  to sp e ak  to land lo rd s and  
te n a n ts  who h ad  resolved the ir d isp u tes  inform ally as well a s  formally.
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The th ird  op tion  and  th e  one I finally  se ttled  for w as to le t 
land lo rds and  te n a n ts  find me. An advertisem ent w as placed in  the  local 
n e w sp a p e rs  of th ree  su b u rb s  - Fitzroy, S t. K ilda an d  C arlto n  - for 
la n d lo rd s  a n d  te n a n ts  w ho h a d  experienced  a  te n a n c y  d isp u te  to 
co n tac t m e. Seventeen  people con tacted  m e a ltogether: n ine  lan d lo rd s 
an d  eigh t te n a n ts . All b u t  one of the  lan d lo rd s and  two of th e  te n a n ts  
agreed to be interview ed. Some re sp o n d en ts  also suggested  th e  nam es 
of friends an d  colleagues w ho h ad  experienced  te n a n c y  d isp u te s . In 
ad d ition  te n a n ts  were selected  w ith  th e  a ss is ta n c e  of th e  T en an ts ' 
U nion. As a  re su lt one m ore landlord  and  a fu rth e r  n ine  te n a n ts  were 
con tac ted  and  interview ed.
Only a  sm all group of land lo rds and  te n a n ts  were interview ed to 
avoid the  p ro b lem s of la rge-sca le  su rveys: th e  fa ilu re  to con fron t 
im p o rtan t q u estio n s  ab o u t m ean ings and  in te r-p e rso n a l re la tions. The 
objective w as to explore the  ac tual, o rd inary  behav iou r of land lo rds and  
te n a n ts , n o t sim ply to describe  it. My in te re s t th en , w as in the  w h y  
ra th e r  th a n  th e  h ow .  An  in tensive  com parative  s tu d y  w as felt to be 
b e tte r  su ited  to su c h  research  in te res ts .
In terv iew s w ere se m i-s tru c tu re d . An in terv iew  guide w as u sed  
w hich se t o u t specific q u estio n s , a lth o u g h  th e  b asic  fo rm at w as n o t 
alw ays followed (see A ppendix  Two for cop ies of in terv iew  guides). 
Interview s las ted  from 45 m in u tes  to th ree  h o u rs ; th e  average w as 90 
m in u te s . Follow -up in terv iew s w ere c o n d u c ted  w ith  th e  re sp o n d en ts  
w hose cases were p resen ted  in the  thesis .
T he th ird  p h a se  of th e  re se a rc h  w as o b se rv a tio n . T h is w as 
in ten d ed  to te s t, verify an d  su p p le m e n t in fo rm ation  gained  from  the  
in terv iew s. In th a t  I did n o t ac tu a lly  jo in  any  of th e  g ro u p s u n d e r  
observation  the  m ethod  could n o t be term ed "p artic ip an t observation". 
R a th e r, I engaged  in  b o th  n o n -p a r t ic ip a n t o b se rv a tio n  an d  ac tio n  
re sea rch : re se a rc h  th a t  is concerned  w ith  c o n tr ib u tin g  "both to the  
p rac tica l co n ce rn s  of people in the  im m ed ia te  p ro b lem atic  s itu a tio n  
and  to the  goals of social science by jo in t co llaboration  w ihin  a  m utually
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accep tab le  e th ical framework" (Rapoport cited in  L am bert et. al, 1978, 
p. 26). In o rd er to "see" th e  law  in p rac tice  I s a t  in  on  T rib u n a l 
h e a r in g s  a n d  th e  C u sto m er In fo rm atio n  Service "ho t-line". I a lso  
accom panied  M inistry  concilia tors on in spections. In add ition  I w orked 
a s  a vo lun teer adviser w ith the  T en an ts ' U nion for one m orn ing  a  week 
for six m on ths . This involved answ ering  te n a n ts ' queries a b o u t tenancy  
p ro b lem s m ain ly  over th e  te lephone . I a lso  a tte n d e d  th e  T en an ts ' 
U nion Legal Service w hich  is held  two evenings a  w eek, th is  tim e in 
the  m ore passive role as n o n -p a rtic ip an t observer. T his allowed me to 
gain an  idea of the  types of ten an cy  p rob lem s people w ere having. It 
also provided me w ith considerab le  knowledge a b o u t the  provisions and 
application  of the  T enancies Act.
Finally, to ob ta in  a  b road  p ic tu re  of how  th e  T enancies Act w as 
being  u se d  I so u g h t in fo rm ation  on cases p rocessed  by th e  T enancies 
T rib u n a l and  the  E nforcem ent and  C onciliation  sec tio n s of C onsum er 
Affairs. T hree h u n d re d  case s  w ere sam pled , one h u n d re d  from each, 
from th e  1985 files. In the  case  of th e  T ribunal, w hich  h a s  the  largest 
case load of the  th ree  sections, one in every h u n d re d  file w as selected. 
O ne in  25 E nfo rcem en t files an d  one in  e igh t C oncilia tion  files w as 
se lec ted . D a ta  w ere co llected  on th e  n a tu re  of th e  d isp u te  being  
trea ted , the  m an n e r of its trea tm en t, and  th e  su ccess  of the  trea tm en t.
M ost of the  s ta tis t ic a l  a n d  h is to r ic a l d a ta  w ere co llected  in 
C an b erra . The field work itse lf occu rred  on th ree  trip s . A prelim inary  
trip  w as m ade to e s tab lish  c o n tac ts  and  to a s se s s  th e  availab ility  of 
in fo rm ation . Several m o n th s  la te r  the  field w ork  p ro p er b eg an  and  
occu rred  over a  period  of seven m o n th s . O ne y ear la te r, a fte r I w as 
satisfied  th a t  I had  digested the  data , a sh o rt field trip  w as m ade to tie 
up  "loose ends". The ac tual collection of d a ta  took ab o u t one year.
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Appendix 2
Interview  S chedu les
A d m in is tra to rs  o f  th e  Tenancies A ct (Tribunal R eferees, M inistry  
concilia tors and  o ther legal advisers)
Work
la . W hen did you jo in  the  T rib u n a l/M in is try /o th e r?  
b. [If Referee] Were you a full-tim e or pa rt-tim e  M em ber?
2. How did you becom e involved in the  ten an cies  field?
3. W hat were you doing before you jo ined  the T rib u n a l/M in is try / 
o th e r?
4. Tell me ab o u t your work.
Dispute R esolution
5. Do you see yourself m ore as a  conciliator or a s  an  a rb itra to r?
6. Tell me how  you resolve d ispu tes . Do you, for exam ple, decide 
upon  a certa in  stra tegy  in advance? W hat ab o u t a  so lu tion? If so, do you 
try  to m ake d isp u ta n ts  accep t it? IIow?
7a. W hat do you regard as the role of the  R eferee /concllia to r/adv iser 
in the process of d ispu te  reso lu tion  betw een land lo rd s and  ten a n ts?  
b. [If Referee] Did you ever find it h a rd  to m ake decisions?
T enancies Act
8. I'm  in te rested  in the  way the  T enancies Act h a s  evolved over the 
years. Could you tell me abou t th a t?  Why do you th in k  it h a s  developed 
the  way it h a s?  W hy the  need to rew ork the  T enancies Act?
9. Do you th in k  the T enancies Act deals w ith ten an cy  problem s 
adequately?
10a. In your experience, is a form al a rb itra tio n /co n c ilia tio n  system  the 
b est way to settle  tenancy  d ispu tes?
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b. Do you th in k  there  are more satisfactory  w ays?
11. W hat shortcom ings do you see w ith the Act?
12. In your experience a t the  T rib u n a l/M in is try /o th e r, w ould you say 
the  Act opera tes in favour of land lords?  or of te n a n ts?  or ne ither?  
W hat ab o u t certain  types  of la n d lo rd s /te n a n ts  ra th e r  th a n  o thers?  
13a. Do you th in k  the  T enancies Act h a s  changed  lan d lo rd -ten an t 
re la tio n s?





1. How long h a v e /h a d  you been in the  prem ises?
2. In the  las t ten  years, how  m any places have you ren ted?
3. W hy do you ren t?
4a. If you were able would you buy  a house? 
b. Do you p lan  to do so eventually? If so, w hen?
5. Are you on a H ousing Com m ission w aiting list? W hen did you 
apply? W hen do you expect to be offered a  h o u se /f la t?
Tenancy Dispute
6. I'd like you to give me som e details of the d isp u te  you h ad  w ith 
your lan d lo rd /ag en t.
[P ro m p t ]
• N ature of d ispu te?
• W as real esta te  agent involved?
• Chronology?
• W as lan d lo rd /ag en t approached?
• W as advice sought?
• W as application lodged w ith T ribunal?  If so, why? If not, w hy not?
• O utcom e?
• Satisfied w ith outcom e?
7. Have you had  any  problem s w ith your landlord  before? If so, w hat 
h a p p en e d ?
8. Have you ever had  any  o ther problem s w ith  lan d lo rd s /ag e n ts?
9. In d isp u tes  betw een land lo rds and  ten a n ts , who do you th in k  
norm ally  w ins?
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Tenancies Act
10. Do you know  very m uch  abou t the T enancies Act?
11. H as its in troduction  affected you a s  a  ten an t?
12. T hinking  of the  law as it s ta n d s  a t p resen t, can  you tell me 
w hether you th in k  te n a n ts  have g rea ter secu rity  of ten u re?
13. Do you th in k  it is now easier for te n a n ts  to:
• recover bonds?
• ob tain  ren t reductions?
• m ake land lo rds comply w ith  the  law?
14. Do you th in k  the T enancies Act h a s  m ade m u ch  difference to 
lan d lo rd -te n an t re la tions?
Further Tenancy Law Reform
15a. Do you know  ab o u t the  governm ent's p lans to change the  
T enancies Act?
b. Do you th in k  it's a good idea?
16a. Will the changes affect you as a ten an t?
b. W hat single  change to tenancy  law would be the  m ost help to you:
• g rea ter security  of tenu re?
• g rea ter regu lation  of ren ts?
• changes to the  bond system ?
• a  m ore accessible T ribunal?
• a  faster T ribunal system ?
• som eth ing  else?
17. Do you th in k  there  are  o ther ways of im proving conditions for 
te n a n ts?
18. Is there  any th ing  else you'd like to say  ab o u t the  T enancies Act? 







• C ountry  of b irth?
• Proportion of incom e sp e n t on ren t?




1. How long have you been letting properties?
2a. How m any properties do you cu rren tly  let? 
b. How m any properties have you let over the  las t ten  years?
3. Why do you let properties?
4. Do you in tend  to con tinue letting?
5. Do you m anage your property  yourself or th rough  a real esta te  
agent?
6. How do you select ten an ts?
Tenancy Dispute
7. I'd like you to give me som e details of the  d isp u te  you h ad  w ith 
your tenan t(s)?
[Prompt]
• N ature of d ispu te?
• Chronology?
• W as te n a n t approached?
• W as advice sought?
• W as application  lodged w ith T ribunal?  If so, why? If not, w hy not?
• O utcom e?
• Satisfied w ith outcom e?
8. Have you had  any  problem s w ith your tenan t(s) before? If so, w hat 
h a p p en e d ?
9. Have you ever h ad  any  o ther problem s w ith  te n a n ts?
10. In d isp u tes  betw een land lo rds and  te n a n ts , who do you th in k  
norm ally  w ins?
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11. Do you know  very m uch ab o u t the T enancies Act?
12. H as its  in troduction  affected you as  a  landlord?
13. T hinking  of the  law as it s ta n d s  a t p resen t, can  you tell me 
w h e th er you th in k  it is now easier for land lo rd s to:
• regain  possession  of property?
• ob tain  com pensation  for dam age?
• m ake te n a n ts  comply with the  law?
14. Do you th in k  the  T enancies Act h a s  m ade m u ch  difference to 
lan d lo rd -te n an t re la tions?
Further Tenancy Law Reform
15a. Do you know  abou t the governm ent's p lans to change the  
T enancies Act?
b. Do you th in k  it's a  good idea?
16a. Will the  changes affect your letting  policies?
b. W hat single  change to tenancy  law would be the  m ost help  to you:
• easier repossession  of property?
• g rea ter access to p roperties?
• m ore frequen t reviews of ren t levels?
• changes to the  bond system ?
• a  m ore accessible T ribunal?
• a  faster T ribunal system ?
• som eth ing  else?
17. Do you th in k  there  are  o ther w ays of im proving conditions for 
lan d lo rd s?
18. Is there  any th ing  else you'd like to say  ab o u t the  T enancies Act? 







• C ountry  of b irth?
• W hat p roportion  of to ta l incom e is ren ta l incom e?
• Total incom e?
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Appendix 3
P ostscrip t to the  T enancies Act
T enancy  law  reform  w as once again on th e  political ag en d a  du ring  
the  1982 V ictorian  S ta te  election, only th is  tim e the  c au se  w as tak en  
u p  by the  Labor, n o t the  Liberal, Party. Labor p rom ised  su b s ta n tia l  
a m en d m en ts  to th e  R esidential T enancies Act if elected to pow er and  
th e  u n d e rta k in g  w as repeated  a t the  1985 election. It p rom ised  firstly 
to r e in s ta te  p ro tec te d  te n a n c ie s 1 a n d  second ly  to im p le m e n t the  
recom m endations of the  C om m unity  C om m ittee R eport.
Labor fulfilled the  first ha lf of its com m itm ent soon after a ssum ing  
office in  1982. An am ending  Bill w as in troduced  la te r th a t  y ear w hose 
p u rp o se  w as to re s to re  p ro tec tio n  to th e  o c c u p a n ts  of p resc rib ed  
p rem ises . L abor h ad  alw ays opposed  th e  ab o litio n  of p resc rib ed  
ten an c ies ; it w as now  in the  position  to c a rry  o u t i ts  policy. The 
p roposal w as also widely suppo rted  by housing  g roups and  com m unity  
g roups. Given th a t  p ro tec tion  w as soon to be p h ased  o u t u n d e r  the  
new  ten an cy  legislation the  governm ent u rged  th a t  the  Bill be passed  
as quickly as possible.
The O pposition , how ever, considered  th e  Bill an  in frin g em en t of 
the  dem ocratic  righ ts , n o t to m en tion  the  p ro p erty  righ ts , of ow ners. 
It w as no t fair, th e  O pposition argued, to force land lo rds to co n tinue  to
1 A fairly vigorous campaign led by the Tenants’ Union developed around the issue of 
prescribed tenancies. An organization was formed by the protected tenants (the 
Protected Tenancies Association) in response to the government's plans to abolish 
protection. The issue also received regular attention from the press, particularly 
around the time of the 1982 State election. Essentially the campaign focused on the 
vulnerability of protected tenants and the hardship they were likely to face if 
protection were abolished. An illustration is a document published by the 
Association entitled, "Unprotected":
[Protected, tenantsJ are deeply attached to their homes, which they 
have painted, repaired ana maintained at their own expense. It is 
common for them to have installed their own stoves, floor coverings, 
wallpaper, and in some cases they have paid for new kitchens, 
bathrooms, roofs and Jloors. If these tenants are forced to leave their 
homes they will be separated from their lifelong friends, and the 
neighbourhood which has been so familiar to them for so many years.
(cited in VPD, 1982, p. 813)
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su p p o r t p ro tected  ten a n ts . It con tinued  th a t  th is  w as, by righ ts , the  
governm en t's  du ty , n o t the  land lo rd s '. H ard sh ip  could, it added , be 
averted  e ither by the  governm ent buying  the  p rescribed  prem ises or by 
p rov id ing  a re n t  su b s id y  to the  la n d lo rd s  of p ro tec te d  ten a n c ie s . 
M ain ta in ing  p ro tec tion  w ould only be to the  d e trim e n t of th e  ren ta l 
m ark e t. The O pposition in sis ted  th a t investo rs w ould be d iscouraged  
from  investing in private ren ta l housing  w hich, in tu rn , w ould lead to a 
red u c tio n  in ren ta l stock  and  a su b se q u e n t increase  in the  cost of the 
rem ain ing  accom m odation. In the  long ru n , therefore, it w ould be the 
te n a n ts  who would suffer.
The governm ent w as unm oved by the  O pposition 's a rg u m en ts . The 
Bill w as passed  in late October, 1982.
D uring  the  second read ing  of the  am en d in g  Bill th e  governm ent 
fo reshadow ed fu rth e r, m ore extensive ch an g es to the  T enancies Act. 
The governm en t's  s ta ted  objective w as to "rem edy the  anom alies and  
in ju s tices  of the  1980 Act and  in troduce  leg islation  th a t  is fair, simple, 
com prehensive  an d  effective in  p ractice" (W. L anderyou , VPD, vol. 
366 , 1982, p. 450). The ch an g es  w ere, m oreover, to follow the  
rec o m m e n d a tio n s  of th e  C om m unity  C om m ittee . The governm en t 
hoped  to be able to com plete the  reform s w ith in  the  year.
It w as a n o th e r  th ree  y e a rs  before th e  p ro m ised  Bill em erged. 
W hen  it w as in tro d u c e d  in 1985 it w as w ith  a n  u n d e r ta k in g  to 
"com plete  th e  p ro ce ss  of refo rm  left in co m p le te  by  th e  p rev io u s 
governm ent" (F. W ilkes, VPD , vol. 379, 1985, p. 325). It w as to 
e ffect th e  re fo rm s th a t  th e  L iberal G o v e rn m e n t h a d  fo u n d  too 
politically  sensitive . As p rom ised , th e  Bill w as b ased  largely  on the  
reco m m en d a tio n s  of the  C om m unity  C om m ittee R eport. It provided 
for two m ajor reform s: the  rep lacem en t of th e  bond  system  w ith  an
in su ra n c e  schem e, an d  the  p ro h ib itio n  of "no cause" ev ic tio n s.2 A 
fu rth e r  innovation w as th a t the  Bill w as w ritten  in p lain  English.
2 Other reforms included: prohibition of discriminatory practices before the 
commencement of a tenancy; the prescription of standard form leases with extra 
clauses permitted only by the Tribunal; limiting the amount of rent payable in advance
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F rom  th e  o u ts e t  th e  Bill w as u n p o p u la r .  T he O p p o sitio n  
a n n o u n c e d  th a t  over one h u n d re d  a m e n d m e n ts  w ould be n ecessa ry  
before it accepted the  legislation. It chose, in stead , to vote ag a in st the  
Bill for it co n sid e red  th e  ta s k  of a m e n d m e n t "too v o lum inous" . 
S u p p o r t w as pledged, how ever, if th e  governm en t reco n sid e red  the  
Bill. T here  w as a lso  s tro n g  opposition  from  o th e r  se c to rs  of th e  
com m un ity  inc lud ing  land lo rds, real e s ta te  agen ts, the  Law In stitu te , 
and  the  H ousing Industry  Association.
T he a rg u m e n ts  ag a in s t the  Bill w ere fam iliar. For exam ple the  
REIV w as concerned  th a t  the  new  legislation  w ould p roduce  a  decline 
in  new  in v e s tm e n t in  re s id e n tia l  p ro p e rtie s ; re n t  in c re a se s ; an  
in c re a se  in  the  dem and  for pub lic  housing ; an d  a  d o w n tu rn  in the  
V ic to rian  econom y th ro u g h  an  expected decline  in th e  bu ild ing  and  
c o n s tru c tio n  in d u s tr ie s . T hese w arn ings w ere re ite ra ted  by the  Law 
In s ti tu te * 3 and  the  H ousing Industry  A ssociation. Even the  p ress, w hich 
h ad  previously  suppo rted  ten an cy  law reform , now  opposed the  idea of 
fu r th e r  reform . The following e x tra c t is from  a  H erald  ed ito ria l 
en titled , "Who pays for ren t reform?";
Without money, without a healthy income, the search for  
cheap rental accommodation can be soul-destroying. And if 
anyone is easy prey for unscrupulous landlords it is the 
despera te  low-income earner. Today, w ith  20 ,000  
Victorians on waiting lists for public housing, such people 
are more vulnerable than ever. It was encouraging news 
this week, when the State Housing Minister, Mr. Wilkes, 
announced a government plan to reform the Residential 
Tenancies Act. Sadly, the proposed legislation does not 
match its good intentions. There is a danger it could do 
more harm than good. And fo r  the 700,000 private
to two weeks; removing the monetary limit on urgent repairs; and increasing the
monetary limit of the Tribunal jurisdiction.
3The Law Institute was also critical of the drafting of the Bill. While agreeing with 
the principal of plain English legislation, the Institute argued that the drafters had 
failed to achieve the objective of writing an intelligible piece of legislation. Rather, it 
found the Residential Tenancies Bill to be ambiguous, bureaucratic and 
unneccessarily cumbersome (see A. Richards, n.d.).
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tenan ts  in  V ic to ria , th a t is bad news. (26 Septem ber,
1985, p. 6)
In  the hope o f appeasing oppos ition  to the  B ill  the  governm ent 
proposed 61 am endm ents (the re su lt, i t  was cla im ed, o f con su lta tions  
w ith  the  REIV executive) d u r in g  the  Lower House debate ye t to no 
ava il. The B ill was passed b u t w ith o u t the  su p p o rt o f the  O ppos ition  
parties.
Debate in  the Legislative C ounc il, w here the  O pp os ition  parties 
were in  the  m a jo rity , was deferred u n t i l  the  A u tu m n  Session the 
fo llow ing  year. In  do ing so the governm ent acknow ledged th a t "there 
is  ro om  fo r  im p ro v e m e n t and  c o m p ro m is e " and  s ta te d  its  
receptiveness to suggestions.
M eanw hile  the cam paign against the B ill gained m om entum . Again 
a t the fore was the REIV. I t  had le a rn t m uch  from , and im proved upon 
the tac tics  p rev ious ly  em ployed by the C o m m u n ity  C om m ittee . REIV 
had  em ployed a p ro fe ss io n a l agency to  c o n d u c t its  cam pa ign . 
A d ve rtisem e n ts  appeared in  new spapers and pa m ph le ts  and were 
b road cas t on the  rad io  th ro u g h o u t the  S tate . C la im s a b o u t the 
a n tic ip a te d  effects o t the le g is la tio n  succeeded in  a ro u s in g  p u b lic  
conce rn  and some h y s te r ia . Fo r exam p le  one o f the  cam pa ign  
pam ph le ts  was e n titled  "Love th y  N eighbour. You m ay like  y o u r next 
door ne ighbou r b u t how  w ou ld  you like  25 o f them ". In  it, the REIV 
argued th a t the proposed leg is la tion  w ou ld :
• a llow  ten an ts  "u n lim ite d  r ig h ts  to cram  a d d itio n a l people in to  
th e ir  ren ted  accom m odation , the reby  dam ag ing  the  p ro p e rty  owner's 
asset and destroying th e ir  ne ighbour's  res iden tia l am enity";
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• enab le  te n a n ts  to live in p rem ises for u p  to th ree  m o n th s  ren t- 
free, w hile  th e  lan d lo rd , a fte r  a  len g th y  de lay  in  recovering  th e  
p ro p erty , w ould  only be able to recover four w eeks re n t  from  th e  
(proposed) T enancy  In su ran ce  Schem e;
• encourage sq u a tte rs  to take possession  of p roperties.
And the  list goes on.
L and lo rds, te n a n ts , p o litic ian s , a n d  V ic to rian s generally , were 
u rged  to  ap p ea l to th e  governm en t to  p rev en t th e  p a ss in g  of the  
"draconian" Bill.
Ironically, one of the  key a rg u m en ts  u sed  by the  REIV ag a in st the  
Bill w as th a t  it had  been  draw n u p  without com m unity  consu lta tion . To 
quote a  m em ber of the REIV Executive, Bob W hite:
The government and its advisers must recognize that the 
Residential Tenancy legislation has to be in the interests 
of the whole community and not... a minority trying to 
influence sweeping, unjustified reforms.... There is plenty 
o f precedent in the Victorian Parliament where 
governments and representative organizations have 
negotiated over an extended period of time but the end 
result has been fair and equitable legislation serving the 
best interests of the whole community. The REIV will not 
compromise or negotiate with the government on the 
basis of the existing Residential Tenancies Bill. Tear it up 
and start all over again. (Mail  E x p r e s s ,  M elton, 22 
Ja n u a ry , 1986)
S u p p o rt for th e  leg islation  w as lim ited. A T enancy  Law Reform 
G roup  h a d  fo rm ed  c o m p ris in g  m em b ers  of th e  T e n a n ts ' U nion, 
S h e lte r , a n d  o th e r  h o u s in g  g ro u p s . T h e ir  c a m p a ig n , like th e  
governm en t's , w as relatively m odera te . P am p h le ts  w ere d is tr ib u te d  
a n d  th e  is s u e s  w ere d isc u sse d  a n d  d eb a ted  a t  se m in a rs , pub lic  
m eetings and  over the  radio.
D esp ite  th e  g o v ern m en t's  calls  for su g g e s tio n s  for a m e n d m e n t 
from  th e  O pposition  none  w ere fo rthcom ing . T he O pposition  and
203
o th e r  o p p o n en ts  of th e  leg islation  rem ained  a d am an t. The leader of 
the  O pposition, Je ff K ennett, m ain tained :
I f  Mr. Cain [the Premier] is concerned about the  growing  
num bers o f  so-called new  poor th en  I w ould  challenge  
him  im m ed ia te ly  to w ith d ra w  the residen tia l tenancies  
legislation.... That legislation w ould add  to the  new  poor 
b eca u se  it is a lrea d y  p reven ting  th e  construction  a n d  
in vestm en t o f  accom m odation fo r  private  rental purposes.
I f  it is p a s s e d , it will certainly p u t an  en d  to a n y  new  
in v e s tm e n t in p r iv a te  ren ta l accom m oda tion . T h o se  
peop le  w ho  ca n n o t f in d  accom m odation  in the  p riva te  
ren ta l m arke t w ill obviously  fa l l  b ack  into the  social 
w elfare net. {Age, 25 M arch, 1986)
W hen the  the  Bill finally reached  the  U pper H ouse it w as defeated 
ou trigh t. It w as no t even gran ted  a second reading.
D eterm ined to carry  o u t its  prom ise to "rectify th e  deficiencies in 
th e  R esid en tia l T en an c ies  Act" (J. K ennan , VPD, 1987, no. 1, p. 
109), a  new, am end ing  Bill w as in troduced  in 1987. T his Bill w as far 
m ore m o d es t th a n  its  p red ecesso r.4 U nlike its  p red ecesso rs  th is  Bill 
h a s  n o t proved to be con troversia l. It h a s  a ttra c te d  little  m ed ia  
p u b lic ity . A ttitu d e s  to w ard s th e  new  Bill have  a lso  b een  m ore 
favourab le. The REIV, w hich w as th is  tim e co n su lted  in  the  draw ing 
u p  of the  Bill, h a s  exp ressed  its  overall approval as h a s  th e  H ousing 
In d u s try  A ssociation . The O pposition p a rtie s  are  ag reeab le  to som e, 
b u t  n o t all of the  p rov isions of the  legislation. Indeed, a n u m b er of 
th e ir  a m e n d m e n ts  have  a lread y  been  accep ted . O nly th e  T en an ts ' 
U nion h a s  criticized th e  Bill for no t providing ad eq u a te  p ro tec tion  for 
te n a n ts  and  falling far sh o rt of previous governm ent policy.
At the  tim e of w riting  the  Bill w as still being debated .
4It sought principally four reforms: prohibition of "no cause" evictions; raising the 
monetary limit on urgent repairs and extending the definition of urgent repairs: 
strengthening the security deposit provisions of the Act, for example by making it an 
offence to not comply with the regulations of the Act; and »increasing the powers and 
jurisdiction of the Tribunal.The government also announced its intention to introduce 
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